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IN THE HIGH COURT OF MADHYA PRADESH

AT JABALPUR
BEFORE
HON'BLE SHRI JUSTICE DWARKA DHISH BANSAL
ON THE 11" OF FEBRUARY, 2025
WRIT PETITION No.36213 of 2024
SMT. KAVITA SAHU
Versus

STATE OF M.P. AND OTHERS

Appearance:
Shri Mukesh Agrawal — Advocate for the petitioner.
Shri Naman Mishra — Panel lawyer for the State.

ORDER

This writ petition has been preferred by the petitioner for
quashing the order of termination dated 17.09.2024 (Annexure P/1)
issued by respondent 2-Chief Medical and Health Officer, District
Chhindwara.

2.  Learned counsel for the petitioner submits that initially the
petitioner was appointed on the post of Asha Sahayogi vide order dated
05.03.2014 (Annexure P-4) issued by respondent 3 and thereafter, the
petitioner was given charge of Asha Paryavekshak (Supervisor) and she
was performing her duties on the post without any complaint. He
submits that suddenly, the petitioner was served with a show cause
notice dated 14.08.2024 (Annexure P-2) proposing disciplinary action
against her with the further direction to submit reply within a period of 3
days. Immediately, thereafter the petitioner submitted reply on
15.08.2024 (Annexure P-3), but thereafter without giving any
opportunity of hearing, the respondent 2 has, vide order dated

17.09.2024 (Annexure P-1), terminated services of the petitioner.
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Taking this Court to the guidelines/order dated 05.06.2018 (Annexure
P-7) of the State Government, learned counsel for the petitioner submits
that services of the petitioner could not have been terminated without
giving due opportunity of hearing. With these submissions, he submits
that in absence of due opportunity of hearing, impugned order of
termination of services of the petitioner, is not sustainable and is liable
to be quashed. In support of his submissions, learned counsel for the
petitioner placed reliance on the decisions in the case of Radhey Shyam
Gupta vs. U.P. State Agro Industries Corporation Ltd. and another,
(1999) 2 SCC 21 and Rahul Tripathi Vs. Rajeev Gandhi Shiksha
Mission, Bhopal, 2001 (3) MPLJ 616.

3. Per contra, learned counsel for the respondents/State supports the
impugned order dated 17.09.2024 (Annexure P-1) and prays for
dismissal of writ petition with the further submissions that before
passing the order of termination, petitioner was given due opportunity of
hearing by issuance of show cause notice dated 14.08.2024 (Annexure
P-2) and that the petitioner is having alternative remedy of appeal.
Taking this Court to the guidelines (Annexure R-2) issued in respect of
appointment and termination of Asha Paryavekshak, learned counsel for
the respondents submits that the petitioner has rightly been removed
from the post after giving due opportunity of hearing as provided in the
guidelines (Annexure R-2). Relevant extract of which, is quoted as

under :-

*manqvia‘m$a§a‘ueﬁrwﬁ—

“Ifg 3mem AdETE U FAUTYST H Tk A ¥ 3fF
3afer de RO 91 detd uitsry & 3egAfd & 3edieyd
WEdl 8, I A @rT Rerrd gred g &, @ @s Rifdcar
SR 3§ A AR A FOHRR & Fhd §
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HfSeoleleh HROT & 9 Sl W el @y giAfd & dad
TATCT el T AT ST Hehdd 81 RN GAAETH & el
AT e &1 A0 e Fareey |fafa ganr foar s

4.  Heard learned counsel for the parties and perused the record.

5.  Undisputedly, the petitioner was appointed on the post of Asha
Sahayogi (Karyakarta) vide order dated 05.03.2014 (Annexure P-4) and
on the date of passing of order of termination dated 17.09.2024, she was
holding the post of Asha Paryavekshak. In the order, it is mentioned that
the petitioner did not perform her duties required under the policy. It is
apparent from the order that in the village, death of Smt. Seema
Marskole took place, which has been made main basis for termination of
the petitioner including other charges of negligence and dereliction of

duties.

6.  In support of the contentions made in writ petition, the petitioner
has filed a copy of panchnama signed by deceased (who was alive on
the date of panchnama), her husband Shri Ram Sharan Marskole as well
as her father/mother-in-law and other villagers, which shows that the
petitioner was performing her duties diligently and in return, veracity of
this panchnama has not been disputed by the respondents/State. By
another panchnama (Annexure P-6), the villagers including Sarpanch
and Secretary of the Gram Panchayat, Gwarimal, have also shown full
satisfaction about good working of the petitioner in the village and this

has also not been disputed by the respondents/State in the return.

7.  Apparently, the petitioner was served with the show cause notice
on 14.08.2024 (Annexure P-2), who filed reply on the next date i.e.
15.08.2024 and thereafter, without making further enquiry as provided
in the order/circular dated 05.06.2018 (Annexure P-7) containing



4 W.P. No.36213/2024

guidelines regarding termination of contractual employees, the
respondent 2 has passed impugned order dated 17.09.2024 (Annexure P-
1). Relevant extract of the order/circular dtd.05.06.2018 (Annexure P-7)
1s quoted as under:
“1.14.1 Gfdel W $RXA HRSRAHANRGT B dar JiFaged ITUR
g FRUN & &I FATCT gl &I Sd| fhdr & fa%ey I 3mdr &

T & $ROT G G 9T T I FiFAGFT Godls B AT
¢ Td WHY & § ST qUT A FaG & qar FATC T ST Hhaf|”

8. It is pertinent to mention here that order/circular dated 05.06.2018
(Annexure P-7) containing guidelines regarding termination of
contractual employees has already been replaced by order/circular no.

C-5-2/2018/1/3, Bhopal dtd. 22.07.2023. Relevant extract of which, is

as under :
“9. dfder Rl / HATIRAT & AdT Hediched Td 3eich
Ay sRiaRal 4 Gaftd graers

9.1 dfder W Fgwd fRmREl wdmial & dar gfFagsa smuR g
FRUN & foeAT TATC IgT T AT

9.2 fg @werd WIhT & &Hfder W Aged IM¥h Haary &
fawcy grcd ReRd 1 IS Sa geard 36 a1d & GATY @
Sl § o e / 39 3R gepfa & & o o Rufa & @erA
IIfRRY SO & ST 3MeRIT |

9.3 F&H WS carT ARl dfder IRFR) FATRr & Owey
TMT T IRET / Rprdr & S i FFdarr IRy dider
JTARRYRHAN I FeAdTg T JFFAYeFd AT Jald Fd gU IRIT /
Rieprard wifta & 2 A 7 3fFad w0 @ qft S seen|

94 RIFEd / 3R & REgd o & @ # o=l d@fder
TP RI/FFTRT F EHT FRAT T O I@T ST U 39 379 F
faer fART / Faary # 3a% HuiRa @fe aRef@s 1 50%
IS € e g S & uRETd ArvHEd gl T Reufd 7 A
AT FoT GRS T Il FaT IIihRT eaRT fohar ST Fehar|
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95 RPd / 33RT A0 gt & Rufa & vy afaer
TSRY/FIARY AT S 7™ F GRIA AFr 717 50% TRHAAS TUS
T T IOy o fom Swem gur 3Oy AOSRT /| FEERT &
aifsfAs 7 gfdad gt arel aifffe gefar &1 am s IRt &
IIRAT & MR W 3had 3emar 2 o a¥ & v A I &
ot forar ST ahem| @eE WY & JATY gl I gus Tawd
afder AR FAART HT TAT TATCT I S HrIawRr & FHr S
Hhall|

9.6 30 URUYT & I g A Y & g & fafRyAr # afy d@faer
IMRRI/RAARY & a6t ®s RIhAd T ST 37Y>dl IeRAHACHS
PO T TS B FUAT gaHA H yfad / ofed g ar o
SRR W 38 YRGS HI FHIT HiShT 9] ALl gran|

9.7 RIeIa / 3T Fr ST & ek FTART d@ider RFRT / AR
I GeAdTS T Jiocrgeard HTE Fele fohar Sream|

9.8 #faer fRemREl wdaial &1 R af & sgar aifte &
Hedichel Yicdes fAgfadendl WfUeRl &R 9 FURd fhar sean|
aif¥er 1 Hedihe H Hidar HRFRY HAARY HT SR 3EATolelh
T S f Y F dfder HEedy & Jar gATd WA A HRIEE
Hr T FGha|”

In the case of Radhey Shyam Gupta (supra) Hon’ble Supreme

Court has held as under :-

10.

“35. But in cases where the termination is preceded by an inquiry and evidence
is received and findings as to misconduct of a definitive nature are arrived at
behind the back of the Officer and where on the basis of such a report, the
termination order is issued, such an order will be violative of principles of
natural justice inasmuch as the purpose of the inquiry is to find out the truth of
the allegations with a view to punish him and not merely to gather evidence for
a future regular departmental inquiry. In such cases, the termination is to be
treated as based or founded upon misconduct and will be punitive. These are
obviously not cases where the employer feels that there is a mere cloud against
the employees conduct but are cases where the employer has virtually accepted
the definitive and clear findings of the Inquiry Officer, which are all arrived at
behind the back of the employee - even though such acceptance of findings is
not recorded in the order of termination. That is why the misconduct is the
foundation and not merely the motive, in such cases.”

In the case of Rahul Tripathi Vs. Rajeev Gandhi Shiksha Mission,
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Bhopal, 2001 (3) MPLJ 616 a coordinate Bench of this Court had relied

upon the aforesaid judgment of Hon’ble Supreme Court in the case of
Radhey Shyam Gupta (supra) as well as in the case of Chandra Prakash
Shahi vs. State of U.P. and others, (2000) 5 SCC 152 and held that if the
order of termination passed against the petitioner is stigmatic, then it
cannot be regarded as a termination simpliciter and in such
circumstances, before passing such order of termination, the delinquent

employee deserves to be given due opportunity of hearing.

11. In the present case, show cause notice was given in respect of
limited charge(s) but the order of termination dtd.17.09.2024 (Annexure
P/1) shows that the petitioner has been terminated for the charges in
addition to the charges mentioned in the show cause notice. From the
order dtd.17.09.2024, it is clear that after issuance of show cause notice,
a team was constituted for enquiry in respect of death/matra-mratyu,
who behind the back of petitioner, made enquiry and submitted its
report, which has been made basis for termination of the petitioner.
Report dtd.10.09.2024 annexed with Note Sheet dtd.13.09.2024
(Annexure R/1) depicts that while making enquiry into the charges, the
petitioner was not called for explaining the charges and even she was
not given opportunity to explain those additional charges on the basis of

which, the petitioner has been terminated.

12. With a view to understand better, relevant extracts of show cause
notice (Annexure P/2) and that of order (Annexure P/1), are quoted as

under respectively :-
Relevant extract of show cause notice (Annexure P/2):

“Sued (YT 7 9w g, & 39 & g @A TH TaRHAT
A A ofd TEReT AR d Aoy A 10.08.2024 Hr el
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Rfthcarera & g3 e Fas aefadh Afgem &1 3mem HrEishdl gar
AT W UCAH Sl g TR o oAE0 o/l a7 & g 38Y
foham arar ar 3R =1 € 3T IR @ g e awm

Ifeh RMM T4AeTH & & F 19 &I lidcd AT I AT HRIHAT
& FRIGAcal &1 3T gddator w39 S 7 39 & gEarr &
T8 @S S S R T F @RI AT & Uy Faedr & uid =R
ATaTg! Yefdid & W B

A F A NI F RO WREACHF FRHAR ¥ I
FRFRAT & @ FaT I 58 FEY H 7IAT TANEROT 3 feaq A
ITEMEEATETR HrAiery H YR 8 AT T A1~

Relevant extract of termination order (Annexure P/1):

“FrATTT FolaeX, Deedrst, AU HAe /531 .faw.-1/2024
fSwearst festin 12 39red 2024 & fAMaR AMATT HiAdr 4T,
3R wdeTeh Yol WA faehr@us Qg3 fSar foecarst & gan
fafa dar #gF ofd 1 TAReT FER 37 20 9 fAar
TAAT dFe Tl dgdier  faglm Sen  feedrst & e
10.08.2024 ® §§ AGHAG & Fou F S AF A>T T ST FOE
g, Sd gfddes IqaR Tg grar IA B AAfd waar ag mn
Tddetsh X GHRT fashrawus s 5ol Beearst & g@rr 3«
UET dciedl / alidcdl & T SATRaTer T a1 S HeAear &

01. AATT Hfaar @g 3mem wddeh & aaRT Jadn Aigen AHATT
AT AU F W H AU AT RIT IT| TGl d P 3Fd AR
T & sHET ot SRR ASr Al M yddeTd @ &Ifided g fF
A% ATE Id H HHAUT T 3T TIELY [T HE STThRT Ired
AT T RAY AT Al § Req 3 HA A fohar s arr @
AATT A F R TAREGUS FR R TEd gaor RAe Y T T
SIEREE]

02. ol HEIGT & SaRT Il ST QT TIATT Alded AT &
ATd AAT F1S N A S T, SEA T AR # vw
TR A &0 @ RfFcas & @Rt S & R[ROT SRT STar B
TS EehT 31877 91T AT

03. AMATT HfAdT Ag T TAAETH FI 3e7ch FIRET H A drel IAA
H Iadr AR, TITadr, fuadr AfGART fT Seerr FJgr o
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mmm%%mmwwwqéqm*%q\qwm
FET & FHOT A& FIAT B
04. arsfachr Afgen AMATT AT AR AH TIHAIST S A FcF &
3UUR Ud 3T TR A & wid sMAfd wfadr @rg smn
g Vel A fera@us fSgam @ 3Fd w@ew # feEm
FYA/IIAZAR TAINSleleh el gl
3d: AT Hfaar @mg 3mm udaeTh dFey TAEY fara@us fagam
fSer Becarsr & aRT 39 Fdedl U 3Refdcal & Ui oTaRargr
q{dﬁﬁdeﬁﬂT@fWHfﬁé?iﬁ?ﬁT@ﬁgU%ﬁﬂﬁmmE
31MRIT gddeTeh AeFex WHRT Tashra@us fagan 5o fBegarst & deehrel
YHTT ¥ HaT AT HI ST g
(fSrerm Tareey AfAfd e@ry rgefed)

ACy Rfehcar vd @y sy Bearsr, A9

13. In the light of aforesaid decision in the case of Radhey Shyam

Gupta (supra) as well as in the light of clauses 9.2, 9.3 and 9.7 of the
guidelines issued on 22.07.2023 by State Govt., if the officer/team was
of the opinion that charges leveled in the complaint against the
petitioner, were serious in nature, then enquiry was to be ordered and
thereafter the petitioner ought to have been given due opportunity of
hearing. In the present case, neither the order of termination (Annexure
P/1) nor the enquiry report (Annexure R/1), mentions that after filing of
reply by the petitioner, she was given further opportunity of hearing.

14. In view of the aforesaid and especially in view of the provisions
regarding opportunity of hearing contained in circular dated 05.06.2018
as well as in the policy/guidelines (Annexure R-2), it is clear that except
issuance of show cause notice, the petitioner was not given any
opportunity of hearing in any enquiry before passing the order of
termination, which was mandatory in view of the principles of natural
justice. Accordingly, the order of termination passed against the

petitioner being stigmatic, cannot be regarded as a termination
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simpliciter.

15. In the present case, the petitioner has, without availing alternative
remedy of appeal, directly approached to this Court, but as has been
argued and also found by this Court, the respondents before passing
order of termination, have not followed the principles of natural justice,
therefore, the availability of an alternative remedy, does not bar the

petitioner to seek justice when fundamental fairness is violated.

16. As a result thereof, by setting aside the impugned order dated
17.09.2024 (Annexure P-1), the writ petition stands allowed and
disposed off.

17. Needless to emphasize, the petitioner shall reap all the consequent

benefits including her reinstatement in service forthwith.

18. Misc. application(s), pending if any, shall stand closed.

(DWARKA DHISH BANSAL)

JUDGE
Shruti

SHRU :
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