WP No.31493 of 2024

IN THE HIGH COURT OF MADHYA PRADESH
AT JABALPUR

BEFORE
HON’BLE SHRI JUSTICE VIVEK JAIN

WRIT PETITION No. 31493 of 2024

DR. RAJNI THAKUR
Versus
STATE OF MADHYA PRADESH THROUGH ITS PRINCIPAL
SECRETARY HEALTH AND OTHERS

Appearance:
Shri Saurabh Sunder - Advocate for the petitioner.
Shri Vijay Shukla — Panel Lawyer for the respondents / State.
Shri Shubham Manchani — Advocate for the respondent No.3.

(Reserved on 17/06/2025)
(Pronounced on 12 /08/2025)

By way of this petition, the petitioner has called into question the
recruitment notice (Annexure P-1) whereby the respondent No.3- Medical
College i.e. Autonomous Gandhi Medical College, Bhopal has advertised
vacancies for various posts. The petitioner is concerned with the post of

Associate Professor in Anesthesia.

2. The contention of learned counsel for the petitioner is that the post of
Associate Professor in Anesthesia is required to be filled by promotion and
the petitioner since is working on the feeder post of Assistant Professor
since 2012 and has completed 12 years of service which is sufficient for
being considered for promotion as per Teachers Eligibility Qualification in

Medical Institutions Regulations, 2022 framed by the National Medical
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Commission, therefore, the direct recruitment on a post meant to be filled
up by promotion has caused great prejudice to the petitioner whose rights

to be considered for promotion have been violated.

3. Learned counsel for the petitioner vehemently argued that once the
post is meant to be filled up by direct recruitment as per the statutory rules
framed for autonomous medical colleges and brought on record as
(Annexure P-8) and known as M.P. Autonomous Medical and Dental
College Educational Model Service Rules 2018, the posts are meant to be
filled up by direct recruitment as per Rule 7 and by promotion as per Rule
8. The Schedules have been framed under the said rules and as per the
Schedule framed for the respondent No.3- medical college, which is placed
on record as Annexure RJ-1 with the rejoinder, there are 9 posts of
Associate Professors in Anesthesia as provided in Schedule-1. As per
Schedule-2, it is provided that 2 posts are to be filled up by direct
recruitment and 7 posts are to be filled up by promotion and therefore, the
respondents could not have converted the posts meant for promotion to be
filled up by direct recruitment. It i1s contended that this has violated the
legal right of the petitioner to be considered for promotion because the
right to consideration for promotion is vested right which could not have

been violated by the respondents.

4. It is further argued that there is infact, no legal impediment for
promotion inasmuch as the status quo order of the Hon’ble Supreme Court
passed in case of State of M.P. Vs. R.B. Rai ( SLP No.13954/2016) is not
applicable in situation where there is single candidate eligible for
promotion despite which the respondents have wrongly converted the
vacancy into one for direct recruitment and notified it as such. It is

contended that though the note as appended to Schedule-II of the
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recruitment rules duly mentions that in case of any legal impediment in
promotion, the post of promotion can be filled up by direct recruitment but
there 1s no legal impediment to promotion and further that the second
condition of the said note is non-availability of candidates in feeder cadre,
and that condition is also not available in the present case because the
petitioner is available in feeder cadre who is otherwise in the zone of
consideration for promotion and therefore, the respondents have wrongly

converted the post of promotion to a post of direct recruitment.

S. By placing great reliance on the letter dated 17.11.2020 (Annexure
P-14), it is contended that the State Government has directed all the
autonomous colleges to fill up the vacant posts, therefore, promotion or
direct recruitment as permissible in light of Rules of 2018 was to be carried
out. However, this letter did not give a liberty to the respondent No.3 to
convert post of promotion to a post of direct recruitment and therefore, the
rights of the petitioner have been greatly prejudiced by non-consideration

for promotion.

6. Per contra, the petition is vehemently opposed by respondent No.3
on the ground that as per the prevailing norms governing faculty
appointment in promotion within broad specialty (MD/MS) is laid down in
Regulations of 2022 and when the said regulations are conjointly read with
Rule 6 & 8 of the M.P. Rules of 2018, then it is evident that the posts can
be filled up either by direct recruitment or by promotion. It is further
contended that vide letter dated 20.10.2022, no instructions were received
from Commissioner of Medical Education regarding the promotion process
having ceased. It was therefore decided to fill up the post by direct
recruitment in view of the letter dated 20.10.2022 (Annexure R-1) received

from the office of Commissioner, Medical Education.
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7. It is further contended that in view of letter (Annexure R-2) dated
24.07.2024 received from the State Government, Department of Public
Health and Medical Education, it was directed that for the post of
promotion/direct recruitment, first in-house advertisement should be issued
for considering those candidates who are available in feeder cadre in the
concerned medical college and if the in-house candidates are not available
only then the posts will be filled up by open recruitment for outsider
candidates. Therefore, on strength of these two letters, it is vehemently
argued by learned counsel for the respondents that in view of note-2 of
Schedule II of the M.P. Rules of 2018, since there is legal impediment in
promotion in view of issue relating to reservation in promotion pending
before the Hon’ble Supreme Court and status quo order prevailing,
therefore, the respondent No.3 was directed by the State Government to
carry out the process through direct recruitment and while doing so, to save
the chances of the medical teachers in feeder cadre like the petitioner, it
was decided that firstly in-house candidates only will be permitted to apply
in the selection process and thereafter the candidates from open market will
be considered if no in-house candidate is found to be eligible. Therefore, it
is contended that the posts have been converted into direct recruitment
under emergent circumstances to save the recognition of medical college
which is one of the oldest medical colleges in M.P. because in absence of
senior teaching cadre in the posts of Associate Professor and Professor, the
recognition of medical college in itself would have been in danger.
Therefore, the State Government to save the recognition of the medical
college has directed the concerned medical college to fill up the
promotional post through direct recruitment which does not prejudice the
rights of the petitioner who is in feeder cadre of promotion because the

process is initially conducted only from the candidates available in the

Signature-Not Verified
)

Signed by: NAVEEN KUMAR

SARATHE

Signing time:[8A13/2025

10:48:10 AM



WP No.31493 of 2024

feeder cadre and not from outsiders and only if candidates are not available
in feeder cadre then outsiders will be considered. It is for this reason that
in-house advertisement has been issued at this stage in which no outsider
can appear and therefore, the rights of the petitioner are fully secured who,
if has completed the requisite years of service in feeder post and fulfills
other requirement as per NMC Regulations of 2022 can be considered in
direct recruitment which is only open for in-house candidates. Therefore,
no prejudice is caused to the petitioner by converting the post into direct
recruitment in place of promotion and carry out direct recruitment in place
of promotion which is only a formality. Therefore, the petitioner has no
valid cause or reason to be aggrieved by this conversion of post from

promotion to direct recruitment.

8. The learned counsel for the petitioner in rejoinder submissions has
submitted that despite the position that the advertisement in question is in-
house advertisement only and open only to the candidates for feeder cadre
yet it will prejudice the rights of the petitioner inasmuch as if a junior
person is selected on the basis of merit in the internal advertisement then
the right of the petitioner would be prejudiced. It is contended that in direct
recruitment all the medical teachers in feeder cadre would be at par and
there is high probability that a junior person may be selected on the basis of
merit through internal advertisement, which will be contrary to the method
adopted for promotion where the selection is done by merit-cum-seniority.
This would be prejudicial to the interest of the petitioner, though the
advertisement may be innocuously captioned as in-house advertisement

and may be projected to be as an alternative to promotion.

9. Heard.
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10. First the objection of the learned counsel for the respondents as to
estoppel against the petitioner for having participated in the process is
taken up. The counsel for the respondent No.3 had vehemently contended
that the petitioner having participated in the selection process cannot now

challenge the very process.

11. The advertisement in question has been issued on 29.08.2024
whereas the petition has been filed on 14.10.2024 before close of the
selection process. It is not the case where the petitioner has jumped up to
challenge the selection process after being unsuccessful in the process and
then suddenly become wiser and challenging the very inception of the
process. It is a case where the petitioner during ongoing process has made
challenge to the same and therefore, in considered opinion of this Court,
the petition does not seem to be barred by estoppel because it is not a
petition by unsuccessful candidate, realizing after rejection, that the entirel
process was illegal. Moreover, it is settled in law that there can be no
estoppel against law and where law requires something to be done in a
particular manner and if it is not done in that manner then it would have no
existence in law. The Supreme Court in case of Krishna Rai v. Banaras
Hindu University, (2022) 8 SCC 713 has held that merely upon
participation in selection process the candidate cannot be prevented from
challenging the illegal process. The Hon’ble Supreme Court has held as

under:-

“23. However, the Division Bench fell in error in applying the
principle of estoppel that the appellants having appeared in the
interview and being unsuccessful proceeded to challenge the
same and on that ground alone, allowed the appeals, set aside
the judgment [Krishna Raiv. Banaras Hindu University, 2011
SCC OnlLine All 1347] of the learned Single Judge. The Division
Bench having approved the reasoning of the learned Single
Judge, ought not to have interfered in the judgment of the
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learned Single Judge on a technical plea. The Division Bench
ought to have considered that the appellants were Class IV
employees working from 1977 onwards and expecting from them
to have raised serious objection or protest at the stage of
interview and understanding the principles of changing the rules
of the game, was too far-fetched, unreasonable and
unwarranted.

24. The case laws relied upon by the Division Bench would have
no application in the facts of the present case as none of the
Jjudgments relied upon by the Division Bench laid down that
principle of estoppel would be above law. It is settled principle
that principle of estoppel cannot override the law. The manual
duly approved by the Executive Council will prevail over any
such principle of estoppel or acquiescence.”

12. Now this Court proceeds to consider the case on merits.

13. It is undisputed that as per the Schedule framed for the respondent
No.3-medical college the posts of Associate Professor in Anesthesia are
total 9 in number out of which 7 are to be filled up by promotion and 2 are
to be filled up by direct recruitment. Now by the impugned advertisement
the respondent No.2 has advertised one post of Associate Professor in
Anesthesia to be filled up by direct recruitment. It is not disputed between
the parties that the posts of direct recruitment are otherwise filled up and
the post which is advertised has been converted from promotion to direct

recruitment.

14. The said conversion was defended by placing reliance on Schedule
to the recruitment rules placed on record as Annexure RJ-2 wherein as per
note-2 of the schedule as available at page 21 to the rejoinder the following

has been mentioned :-

“2. Predd 5H AT uel #l uelafa & oy acgay earardy
IFAGAR 3USY sl @l I &M & 3IUAT Ugledid W
deunfaes arar @ & g F Wl ot A ufhar & Fewer @
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I S FHIM| 3 o FAT-HHAT W hRASRON AfATT Hepew
iR &Y Fhalt |~

15. Either of the two conditions which are pre-requisite to convert the
post of promotion into direct recruitment is that either there should be a
legal impediment in promotion, or there can be a case where there are no

available candidates entitled for promotion.

16. Admittedly, the condition of no candidate being available in the zone
of consideration does not exist in the present case and the post has been
converted into direct recruitment only because it is stated that there is legal
impediment in filling up the post by promotion in view of the pendency of

case before the Hon’ble Supreme Court in R.B. Rai (supra).

17. Though, it is true that a Coordinate Bench of this Court in WP No.
12257/2022 has held that in view of the judgment in case of State of M.P.
Vs. Vinay Kumar Babele (SLP Civil No.5868/2023), the Hon’ble
Supreme Court has permitted the State Government to carry out promotions
and has held that there is no legal impediment in filling up the posts by
promotion. However, subsequently in case of Chairman, MP Pollution
Control Board Vs. Sunita Jhore (Civil Appeal No.1159/2025, decided on
28.1.2025), the Hon’ble Supreme Court has held the issues are to be
decided by the High Court and remanded the matter to the High Court in
Writ Appeal No. 657/2020. This was passed when a similar order passed by
the High Court was put to challenge before the Hon’ble Supreme Court.
Therefore, it cannot be said that there is no legal impediment at present
because even the subsequent M.P. Public Service Promotion Rules, 2025
have been put to challenge before this Court and the challenge to the said

rules is still pending. Therefore, the legal bar to promotions does exist, and
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now the other ground of conversion of the post to direct recruitment

affecting the rights of the petitioner, has to be taken up.

18. The respondents have justified the conversion of post to direct
recruitment by stating that there is legal bar in promotion and secondly on
the ground that the rights of the petitioner are fully secured because the
post has not been converted into direct recruitment for open market
candidates but only for in-house candidates and the petitioner otherwise
being in zone of consideration for promotion, can still apply and get

selected though not by promotion but by direct recruitment.

19. As per the Rules of 2018 framed by the State Government, different
procedures are laid down for appointment by recruitment and by
promotion, which are in Rule 6, 7 & 8. As per Rule 6 the provision for
direct recruitment is laid down, as per Rule 7 there is procedure for direct
recruitment and as per Rule 8 the provision is for promotion. The relevant

Rules 6, 7 & 8 are as under:-

(6) Reh uel W =AYb -

Rep ug aur sfasy 3 @9 g R uel W Aghs Peagar aei-

() R uel & ¥ @ WA & ug 3R ueiealad & ug &
VAT HATA I -Gl IHFAR T Srwan |

) R el & qfd & 3aTd —JgAdH IedT & AUCUS H
PR FfATY heu UG H HOISAFIR Jig
Tohelt, aar falkes ear Aad o Tdal| ugarR kT @

fIaRoT Fove g die 3gar B

(3) I¥a wfAfd FHemgSs A oremeTar H el fSed
Ao & AET dRUEA HAGRT & AfaR® ~geiad ar
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QIR YT QarfaAgear ©AfAUCd Te&T HAWMGSFT g
HAY-FHAI W AAAT fhU SArear|

7 Trely o fr uferar -

(1) @l R & uel i gfd & forw sl afafa =fa
S &hd gU ureRlt gfehar sroereet

(2) W A & Reh gel & gfd & fow FRyemon afafta
HheU URT HY JATIRIP fof@d Tl 37ar  I1eTlchR
31Yar gl Had X dohel|

(3) Tga FfAfd ANE & YR W vd ART w7 JFaridar
& T o IRET <IN IR TR F{IAT At & Aghh fr
ST FhaN |

4) TR 3Fdt B AYRP TUAd: Uh a§ H 3G F o
aReeT W ey @ & Srea

Wed 3o f9eg 7 (3) & ded wdad 31egdl gRT FAeriaarey
# v af & 3af & for HAw Wagee siFel & g W
ol fohar & o 38 i dar & @Aghs & s ahh|

(5) uRdiem 3afd #A Rfecar Naw & JaqOed wa
Rffcada af & MUR W 90 afafad qafa ke @t
Ageh P 37UaT HgAT T IAA HWN AR TETaR S
SR fepam ST |

(6) FEITAATT H HARA b, oif AW AT & g & forw
A @, A IR F U F Awg 3ed e & U
TIdd B 3T VW 3ded & T 38 [AE F 3= a6
oA |

(7) FErfaaem & JaRd AR & IgEd-ve & A
foret U & fawg a9 foprar o9 &7 g_m & 0 gRp @
Rfrcar R & fafafe ug W daa 39d Ry FRfdaTe™
# & S qd qar Ay Hr w0 F d fmar smeen |
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8 Yale=id gRT gRh & ufthar —
(1) TErta & R uel &1 gfd & for srieRoh afafa
JAG-FAT W Hhed UG X faed d & @5 o v &
37TAF ATUSUS 37U HT AT o Thalt -

(31) FERCT Tfafad & Tard Fwfoae J fr a8
{aT 37ATA T HedATehed |

() A1&TTchR|
(F) fofaa odie |

(2) AT U FRVSR $ U6 W Ualdd & fou
UIedTgeh &l YIedTgeh & UG WX Udleddld & folU HE UIedTueh
H T FE UIUe & UG W Udledld & fov @erew
UreATqeh o fagRoT & i @1 SAreeT|

(3) Ugr=fad & o faaroer &3 & 3 |t 3r9gfdt ot @
ST S 3Wed &FdH 6 (2) & 3R Udledld & ug &
IedT ¥@d & | Raror & g Fefdareat A & g dar
AT & ged HA H IaTs S|

(4) Tud FFATY 3FMGaRT & TIA B UGlfd &g T
&M IR I @ F aQIansA # N ual & fawg ugl=fa
3G ST Rpw Swer|

20. The procedure for direct recruitment has been laid down in Rule 7
which is ambiguous in itself because as per rule 7 (2) the requisite criteria
can be written test or interview or both. In similar manner in Rule 8(1) the
criteria for promotion can be service record or interview or written test, or

either of them, or any one of them, or all of them.

21. As per Rule 7(2) and as per Rule 8(2) the exact procedure to be
followed out of three methodologies has to be decided by the Executive

Committee. This Court put a pointed query to the counsel for the
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respondent No.3 that whether any methodology has been set in place by the
Executive Committee till date to which learned counsel for the respondent

No.3 was unable to give any categorical answer.

22. The methodology for recruitment is two folds i.e. written test and
interview or either of them or both. The said provision though gives liberty
to the Executive Committee to device the procedure for recruitment but no
resolution of the Executive Committee has been brought on record whereby
the Executive Committee has taken decision to follow a particular method
for direct recruitment. If the Executive Committee decides on different
methodology for different recruitment it would only give rise to instances
of bias and arbitrariness in the selection process. The Executive Committee
may decide a particular method that which of the two or both of the two has
to be followed and in what manner and what is the respective weightage of
written test and interview. However, no general decision has been taken by
the Executive Committee which would apply to all the recruitments. If the
Executive Committee after advertising the post in each case and after
accepting the applications, then devices the procedure for appointment,

there cannot be a better example of arbitrariness in selection process.

23. Similarly in case of promotion also three methods are provided as

per Clause 8(1) (37) (&) and (H) which are service record, interview and

written test or either of them or all of them or some of them. In the case of
promotion also the Executive Committee has not taken decision which
should be a general decision for all cases of promotion to arrive at any
specific methodology to carryout promotions which would apply in all
cases, present or future. The Rule 8 as it stands, if allowed to operate
differently in each different case of promotion would give a illegal leverage

to the college management to change the procedure in each case of
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promotion. Rules 7 & 8 are enabling provisions but in pursuance to said
rules it was obligatory for the Executive Committee to have devised
procedure for direct recruitment and promotion and which procedure would
not change for each recruitment or for each promotion but would remain

consistent for each recruitment and each promotion.

24. The respondents may be right in saying that as there is legal
impediment in filling up the post by promotion therefore they have gone
ahead with direct recruitment and restricted it to in-house candidates.
However, if that was to be done then the same methodology was to be
adopted which is to be adopted for promotion and if any different
methodology apart from promotion is adopted then it would definitely give
cause of prejudice to petitioner who is in line for promotion because even if
in-house candidates only are considered for direct recruitment but in
absence of following the same procedure which is followed for promotion,
then the vested right of the petitioner to be considered for promotion would
be frustrated and defeated. That vested right of consideration can be
protected only when for carrying out in-house direct recruitment, the same
procedure for assessment is followed which is to be followed in case of

promotion.

25. The respondent No.3 till date having not carved out any definite
procedure for promotion i.e. any definite procedure for assessment to
promote the candidates, therefore, conversion of post of promotion to direct
recruitment without following the procedure for promotion because even
the procedure for promotion has not been devised till date, is a patently
illegal exercise being undertaken by the respondent No.3. Without devising
the procedure for promotion by Executive Committee which should be

consistent for all future promotions in the college, the college having
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converted the post of promotion to direct recruitment has committed
illegality because in case of direct recruitment past service record is not the
relevant consideration which should be the consideration in case of
promotion. Therefore, this Court has no hesitation in holding that the
impugned recruitment notice (Annexure P-1) suffers from illegality
inasmuch as the said recruitment notice does not mention that the same
criteria would be followed for in-house direct recruitment of candidates
which would have been followed for promotion and secondly, till date no
definite criteria for promotion and direct recruitment has been notified by
the Executive Committee of the college. Therefore, the impugned
recruitment notice (Annexure P-1) deserves to be and is hereby set aside

with following directions:-

(a) The impugned recruitment notice (Annexure P-1) stands

set aside.

(b) The respondent No.3 would first notify a definite
procedure for assessment of candidates for promotion which
should be disclosed to all the teachers. Separate procedure for

direct recruitment shall also be devised and notified.

(©) After devising such promotional criteria and procedure,
the respondent No.3 would take a decision whether to convert the
post of promotion into direct recruitment and if still there is a
legal impediment, then the respondent No.3 would be at liberty
to issue a fresh advertisement for in-house candidates. But in that
advertisement which would be initially open only for in-house
candidates, the same criteria would be followed which has been
previously notified by the Executive Committee to be followed

for all cases of promotion.
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26.  With the aforesaid directions, the petition is allowed.

(VIVEK JAIN)
nks JUD GE
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