M.P.No.2067/2024

IN THE HIGH COURT OF MADHYA PRADESH

AT JABALPUR
BEFORE

HON'BLE SHRI JUSTICE GURPAL SINGH AHLUWALIA

ON THE 25™ OF APRIL, 2024

MISC. PETITION No. 2067 of 2024

BETWEEN:-

1. ARUN KUMAR S/O LATE GULABCHAND
BHAMORE, AGED ABOUT 70 YEARS, R/O
WARD NO. 12 BADA BAZAR SHAHPUR
TAHSIL AND DISTRICT BURHANPUR
(MADHYA PRADESH)

2. VIJAY KUMAR S/O LATE GULABCHAND
BHAMORE, AGED ABOUT 58 YEARS, R/O
WARD NO 12 BADA BAZAR SHAHPUR
TEHSIL AND DISTRICT BURHANPUR
(MADHYA PRADESH)

3. GOPICHAND §S/O LATE GULABCHAND
BHAMORE, AGED ABOUT 52 YEARS, R/O
WARD NO 12 BADA BAZAR SHAHPUR
TEHSIL AND DISTRICT BURHANPUR
(MADHYA PRADESH)

(BY SHRI SHAILENDRA VERMA - ADVOCATE)

AND

DR. MANISH KHADKODKAR S/0 DR. VASANRAO
KHADODKAR, AGED ABOUT 42 YEARS, R/O
CHHOTA BAZAR NEAR RAM MANDIR SHAHPUR
TAHSIL AND DISTRICT BURHANPUR (MADHYA
PRADESH)

(NONE)

..... PETITIONERS

RESPONDENTS
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This petition coming on for admission this day, the court passed
the following:
ORDER

This petition under Article 227 of Constitution of India has been
filed against the order dated 02.04.2024 passed by VIth Civil Judge,
Class-II (Junior Division) Burhanpur in RCSA No.160/2022 by which
the application filed by the petitioner under Section 65 of the Evidence
Act seeking permission to lead secondary evidence has been rejected
on the ground that the application does not contain the basic averments
as required under Section 63 of the Evidence Act as well as in order to
prove the signatures, the production of original document is necessary.
2. It is submitted by counsel for petitioners that once the
petitioners had specifically proved that the original will has been
misplaced and is not traceable, then the petitioners had made sufficient
ground to lead secondary evidence and reliance of petitioners on
photocopy clearly indicates that the petitioners wanted to claim that it
has been prepared by a mechanical process, therefore it is submitted
that the trial Court should have allowed the application.

3. Considered the submissions made by counsel for petitioners.
4. This Court has gone through the application filed by the

petitioners under Section 65 of Evidence Act, which reads as under:-

“Urksky s Jhetu 171 fedk eMe prFk 0;096f Uk /%
egin; ] ox' 02 dfu'B[WM] fEyr cjgtuiy e-¢-

& JIg. FHIB IR A THI—160,/22
9ot fes1s 01,703,/ 2024
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01 3T FHY T 3 e
faves
01 ST FHY GSHITHY —gfaard]

vionu 1= virxr /k 65 I vihiu e
qrTor F1 3V W EedT fAdeT & —

o1 TE [& TR0 P IV W S4eiE gy [@ancd dukr @
¥ H qeiTaTrE @ STl e gv wegd @ T §)

02 TE [& T aHITTH B 3vIeT Hid ¥ V@ H G &
T & BIE gaT @ FINT @Y v ) rerer Hia fHer T8 vE 8
o gIvoTTg ¥y S aeadTd # STIEla B 8T dR &
WY H giE 59 G @ SgEla Ao arvd I8 SIdeT Ay
1T & FHET [F919rT a7 77 8

03 Tg & aefigaard @ gamfa @ T 8 foraat vlawr o
fAe @ FyraTr ff GHET 8 /e & §9 BV SrIEla & BT

TET B BT H gIET [T ST ST SaeadE 8/ g aiql i
TRAT s1f 81t foreat avarg & graT wyd T8 8/

04 g 5 V7 19T UF p WEHAT d qIdT HHIE 1 VG BT
g9 gx 93T Har 8/

3T HIFT W FRIAT & [ SeE gv gegd aHIga T
P 3eIeT Hld A &I W OWH! SIIHIad @l 1A aed d gieg 1Y
G @) SFAHIT FGTT @Y B P B e

fT1E 1.3.24 arel &

Section 63 of Evidence Act reads as under:-

“63. Secondary evidence.- Secondary evidence
means and includes:-

(1) certified copies given under the provisions
hereinafter contained';
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(2) copies made from the original by mechanical
processes which in themselves insure the
accuracy of the copy, and copies compared with
such copies;

(3) copies made from or compared with the
original;

(4) counterparts of documents as against the
parties who did not execute them,

(5) oral accounts of the contents of a document

given by some person who has himself seen it.”
6. Sub-section 2 of 63 requires that the person seeking
permission to lead evidence must satisfy that the copy was made from
the original by mechanical process which in itself insures the accuracy
of the copy and the copy was compared with such original copy.
7. There is no averment in the application that the photocopy on
which the petitioners seeking reliance to lead secondary evidence was
prepared from the original by mechanical process as well as it was
compared with the original copy. Thus, there was an inherent defect in
the application.
8. Faced with such a situation, the counsel for petitioners seeks
permission of this Court to withdraw this petition with liberty to file a
fresh application with all necessary averments as required under
Section 63 of Evidence Act.
9. With aforesaid liberty, the petition is dismissed as

withdrawn.
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10. If fresh application is filed, then the trial Court shall decide
the application afresh without getting influenced or prejudiced by any

of the finding given by this Court.

(G.S. AHLUWALIA)
JUDGE
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