IN

1 W.P. No.15069/2023

THE HIGH COURT OF MADHYA PRADESH

AT JABALPUR
BEFORE

BETWEEN:-

LEELADHAR VISHWAKARMA, §S/O BADRI
PRASAD VISHWAKARMA, AGED 62 YEARS, R/O
1762, NAVNIVESH COLONY, GANGA NAGAR
GARHA, JABALPUR (MADHYA PRADESH)

(BY SHRI SANKALP KOCHAR - ADVOCATE)
AND

1.

STATE OF MADHYA PRADESH THROUGH -
THE SECRETARY, URBAN DEVELOPMENT &
HOUSING MINISTRY, VALLABH BHAWAN,
BHOPAL (MADHYA PRADESH)

THE COMMISSIONER, MUNICIPAL
CORPORATION, JABALPUR (MADHYA
PRADESH)

BUILDING OFFICER/ DIVISIONAL OFFICER
MUNICIPAL CORPORATION, JABALPUR
(MADHYA PRADESH)

SUPERINTENDENT OF POLICE, JABALPUR
(MADHYA PRADESH)

THE COLLECTOR, JABALPUR (MADHYA
PRADESH)

-----

HON'BLE SHRI JUSTICE GURPAL SINGH AHLUWALIA
ON THE 30" OF JUNE, 2023
WRIT PETITION No. 15069 of 2023

PETITIONER

RESPONDENTS

(RESPONDENTS/ STATE BY SHRI MOHAN SAUSARKAR — GOVERNMENT
ADVOCATE & RESPONDENTS NO. 2 & 3/ MUNICIPAL CORPORATION BY
SHRI SHIVENDRA PANDEY - ADVOCATE)

This petition coming on for admission this day, the court passed the

following:

ORDER
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This petition under Article 226 of the Constitution of India has

been filed seeking the following reliefs:-

“7.1 That, this Hon’ble Court may kindly be
pleased to issue a writ of certiorari and quash the
demolition proceedings being carried out by the
respondents on aforesaid disputed property of the
petitioner, in the interest of justice.

7.2 That, this Hon’ble Court may kindly be
pleased to issue a writ of prohibition, prohibiting
the respondents from interfering in the peaceful
possession over the aforesaid disputed property
of the petitioner in the interest of justice.

7.3 That, this Hon’ble Court may kindly be
pleased to issue a writ of certiorari, quashing the
impugned order show cause notice dated
26.06.2023 (Annexure P/4) and may also be
pleased to quash the impugned notice dated
28.06.2023 (Annexure P/6), in the interest of
justice.

7.4 In the alternative, this Hon’ble Court may
kindly be pleased to direct the respondents to
pass a reasoned and speaking order on the reply
dated 27.06.2023 that has been filed by the
petitioner, in a time bound manner and till such
time, no coercive steps be adopted against the
instant Petitioner in the interest of justice.

7.5  Any other writ which this Hon’ble Court
deems fit and proper may also be granted to the
Petitioners.”

2. It is submitted by the counsel for the petitioner that the petitioner
is the owner of the land situated in Navnivesh Colony, Ganga Nagar,
Garha, Distt. Jabalpur admeasuring about 2500 square feet. The
petitioner has constructed a house bearing No.1762. With passage of
time, the petitioner owing to the need of his family started raising
additional construction in the aforesaid residential structure. The

petitioner has also paid the diversion rent. Although, it is also the
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contention of the counsel for the petitioner that the petitioner had
submitted necessary documents before the respondent/ Authority for
seeking necessary permission for raising additional construction and
the same is pending consideration, but the copy of the said application
has not been placed on record and instead of that only the photographs
of the structure have been filed as Annexure-P/2. It is the case of the
petitioner that the petitioner is regularly making payment of property
tax and other taxes. On 26/06/2023, four different notices were served
on the petitioner under Section 307 of the Municipal Corporation Act,
thereby calling upon to show cause as to why the aforesaid disputed
structure must not be abolished for being in violation of various
provisions of the M.P. Municipal Corporation Act, 1956 (In short “Act
1956”). It is submitted that by the said show cause notices, Municipal
Corporation had directed the petitioner to submit relevant documents
highlighting his ownership and title over the disputed property as well
the additional construction being undertaken by him. Accordingly, the
petitioner submitted his response on 27/06/2023. A copy of the said
reply has been placed on record as Annexure-P/5. It is submitted that in
spite of reply submitted by the petitioner on 27/06/2023, the Municipal
Corporation has issued a fresh notice dated 28/06/2023 thereby asking
him to remove the disputed structure within 24 hours and in case the
petitioner fails, then the demolition activities pertaining to aforesaid
disputed property would be undertaken by them. It is submitted that the
show cause notice dated 28/06/2023 is bad in law because the same has
been passed under a presumption that the petitioner did not file any
reply to the show cause notice dated 26/06/2023. It is further submitted
that the petitioner has also filed an application for sanction of map as

well as for compounding and without adhering to the said application,
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the respondents are out and out to demolish the construction and
necessary instructions have also been issued to the Authorities to
demolish the same on 30/06/2023, i.e. today. It is further submitted by
the counsel for the petitioner that the Directorate, Urban
Administration and Development, M.P. Bhopal by its circular dated
26/11/2019 has issued certain instructions in respect of Rule 4 of
Madhya Pradesh Municipal (Compounding Of Offence Of
Construction Of Buildings, Fees And Conditions) Rules, 2016 (in short
“Rules, 2016) thereby introducing certain amendments in Form-A and
Form-B as provided under Rule 4 of Rules, 2016. It is further
submitted that the entire steps are being taken by way of retaliatory
measure because the son of the petitioner has been arrested in a murder
case. It is further submitted that there is no place for retaliation under
the provisions of the Act, 1956 or Madhya Pradesh Rajya Bhumi Vikas
Nigam Adhiniyam, 1956. It is further submitted that a co-ordinate
Bench of this Court by order dated 15/05/2023 passed in the case of
Mahadev Prasad Awasthy Vs. State of M.P. & others in W.P.
No.11799/2023 has stayed the demolition of the disputed building and

therefore, the same protection may be granted to the petitioner.

3. Per contra, the petition is vehemently opposed by the counsel
for the Municipal Corporation. It is submitted that it is incorrect to say
that the action in question is being taken in a retaliatory manner. It is
further submitted that even otherwise in the entire writ petition, there is
no averment that action is being taken in a retaliatory manner. It is
further submitted that even otherwise, the petitioner has an efficacious
remedy under Section 307(5) of the Act 1956 and prayed that the

petition be dismissed on the ground of availability of alternative
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remedy.
4.  Heard the learned counsel for the parties.

5.  The undisputed fact is that Navnivesh Colony is an unauthorized
colony and has not been regularized by the Jabalpur Municipal
Corporation or by the State. On 26/06/2023, a show cause notice was
issued to the petitioner under Section 307(2) of the Act, 1956 thereby
calling upon the petitioner to submit his land related documents as well
as the sanctioned map in respect of which the construction is being
done as well as to stop the construction with immediate effect. The
reply was to be given within a period of two days.

6. It is the case of the petitioner that on 28.06.2023 (which appears
from the receipt given by Building Department)[Not on 27-6-2023, as
claimed by the Petitioner in petition], a reply was filed by the

petitioner, which reads as under:-
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7. Thereafter, on 28.06.2023 itself an order was issued under
Section 307(3) of the Act 1956 mentioning therein that the petitioner
has not filed his response to the show cause notice dated 26.06.2023
and he has raised a construction without seeking due permission and
thus, he has been directed to remove the unauthorized construction and
inform the Municipal Corporation, failing which the Municipal
Corporation shall take coercive steps at any point of time.
8.  This Petition has been filed today and it was prepared on
29.06.2023 because the affidavit was sworn on 29.06.2023 and the
entire Writ Petition also contains the seal of the Oath Commissioner to
the effect that the affidavit was sworn on 29.06.2023.
9.  Paragraph 5.10 of the writ petition reads as under:

“5.10 That it would not be out of place to
mention that the Petitioner has submitted a
representation before the Respondent authority
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for compounding of any irregular structure
situated at aforesaid disputed property and also
has clearly stated that he is ready and willing to
deposit the applicable compounding fee in
respect of aforesaid land. Copy of representation
submitted by the Petitioner is Annexure P/7.”

10. The petitioner has filed a copy of an undated representation as
Annexure P/7, which contains the acknowledgment of receipt given by
the Municipal Corporation on 30.06.2023, i.e. the representation was
made on 30.06.2023, whereas the petitioner had already made a
specific and categorical statement in paragraph 5.10 of the writ petition
that he has already made a representation. As already pointed out that
since the affidavit in support of contents of the petition was sworn on

29.06.2023, therefore, contention of making a representation for

compounding before the Authorities is incorrect because on

29.06.2023. there was no such application.

11. Be that whatever it may be.

12. The contention of the petitioner is that he is regularly making
payment of property tax and has also filed a copy of the ledger book to
show the same. However, the counsel for petitioner could not point out
any provision of law to show that the deposit of property tax would
justify and legalize the acts of the petitioner which are otherwise
contrary to the provisions of Act 1956. Thus, merely because the
petitioner had deposited the property tax would not confer any title or
would not legalize his illegal action. Therefore, the deposit of property
tax will not come to the rescue of the petitioner.

13. A show cause notice dated 26.06.2023 was issued to the
petitioner thereby asking to submit the land related documents as well

as to file the sanctioned map. In reply to the said show cause notice, it
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is specifically mentioned that matter is pending for sanction of map etc.

14. During the course of argument it was specifically admitted

by the counsel for the petitioner that the entire construction has

been raised without seeking any building permission or without

any sanctioned map as required under Madhya Pradesh Bhumi

Vikash Nivam or Act 1956. Thus, it is clear that the petitioner has

admitted that he has raised the construction without there being any
sanction by the authority and without there being any building

permission and sanctioned map. Furthermore, it is the case of the

petitioner_himself that Navnivesh Colony is an illegal colony and

therefore, it is clear that even according to the petitioner the

disputed structure was raised by the petitioner in an illegal colony

there by giving complete go-by to the provisions of law.

15. It is the contention of the counsel for the petitioner that the
impugned order dated 28.06.2023 has been passed under a
misconception that the petitioner has not filed any reply to the show
cause notice dated 26.06.2023.

16. It is well established principle of law that violation of principle
of natural justice by itself is not sufficient to quash the proceedings
unless and until the aggrieved party successfully points out the
prejudice which may be caused to him.

17. In reply dated 28.06.2023 the petitioner had admitted that his
entire construction is illegal and there is no building permission or
sanctioned map.

18. Under these circumstances, this Court is of the considered
opinion that without entering into the question as to whether any reply
was received by the Municipal Corporation prior to issuance of order

dated 28.06.2023 or not, it is sufficient to hold that since the petitioner
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himself had admitted that his entire building is illegal having been
raised without any building permission or sanctioned map, no prejudice
was caused to the petitioner.

19. It is next contended by the counsel for the petitioner that the
authorities are acting in a retaliatory manner and at a swift speed
without giving any breathing time to the petitioner to take recourse of
the law. However, the submission with regard to retaliatory action by
the respondent/Municipal Corporation Jabalpur has been specifically
denied by the counsel for the Jabalpur Municipal Corporation.
Accordingly, the counsel for the petitioner was directed to point out as
to whether there is any provision in the Act, 1956, thereby mandatorily
requiring a show cause notice for giving any particular period for filing
reply or not?

20. It is fairly conceded by the counsel for the petitioner that there is

no such provision requiring a show cause notice for a particular period.

21. Since there is no requirement that a particular period has to be
given to the wrongdoer for filing reply or an order under Section
307(3) of the Act, 1956 can be issued only after a particular period,
therefore, after having admitted that the construction has been raised
without seeking any building permission or sanctioned map at all, this
Court is of the considered opinion that no infirmity can be found with
the order dated 28/06/2023, Annexure-P/6. Furthermore, it is clear
that even no application was ever filed by the petitioner for seeking
building permission or getting map sanctioned, because the entire
illegal construction has been raised in an unauthorized/illegal

Colony.

22. It is next contended by the counsel for the petitioner that on
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30/06/2023, i.e. today itself, the petitioner has made an application for
compounding as well as for sanctioning the map of already constructed

structure.

23. The counsel for the petitioner has invited the attention of this
Court to circular dated 26/11/2019 issued by Directorate, Urban
Administration and Development, M.P. Bhopal and submitted that
even in case of construction of house without any building permission

at all, the compounding may be permitted.
24. The relevant part of circular dated 26/11/2019 reads as under:-

(1) aruTfdrepa |fFHT & ueE H ge (10 ufrera
DI HHET ddh):
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G UTRU" ATHR IMelsd 3fdad & Al
FfaRad falor & Gag § 999 & Soldeii—d
gfd 1 HeEd SUels  fhar SIET B8R
AT UIeed | Bl ST B S dTell i3 &
ST 3fIdaeh bl UTed B TAT RIMRM STAT bR
R I fSee sxler Jad AT ux dicd |
15 feaq # TR Farr & uiided IfEeRT gry
SR fbar ST | s fRl Aed gwer @l
IMILABA &l e ARy | Ig H1 Seol@+ g ©
fh omded xd IHI B Soldcl=e Al H I8
JHIONGRO] dad H UG bR ferar SR b
IEd R & T IMeN WEl @ dur e
SFGRT TTad Ul SRl § Al S9e [deg
AUT(h BIRIATE! B T HeblT |

(2) 997 He™ SIRABRT &1 sl & FHYUl 9ad
AT BT b1 g

HIYQY TRUTTDRT (3T & a1 Ha=l &
AT & SR BT UREH, Yo Ud ) 1,
2016 & [RIH—4 & I UreU—d—"qaq 3Tl
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%Wﬁﬁrﬁﬁﬁwﬂfﬁww%@wﬁﬁ
Uy’ FJEAR VA Had Sl |e e D
SRGICS! a% for oo fba & €, S 9ad
ITAT UK BT DI UlhAT & Ted  AFTATS
aaed  fdhar ST dem g H 3 By
IR g R oM R FEiRa gew
(3TTeIe /U / JAGSN) bR YA Dbl Wilepld
& I U YRR g W arfad s
Ufshar & STgAR FRIGd B SRAT Jon uxid
WR R IAMEEH DI TA.UATH. /5—Hd gRT Jfod
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STt |

25. Proviso to Rule 5 of Rules, 2016, reads as under:-

“Provided that, where entire building has
been constructed without the permission from
competent authority, the competent for
permissible built up area, (in which open area,
Floor area ratio, Land-cover, height etc. is
included) the fees mentioned in column (3) shall
be payable, and for limit of permissible 10
percent fees prescribed in column (4) shall be
payable. Provided further that if construction of
the building has been made beyond the
permissible floor area ratio or more than 10 % of
the permissible floor area ratio, the compounding
shall be made only after removing or cause to be
removed the additional construction.

(Underline supplied)

26. Thus, it is clear from the aforementioned proviso that if
construction of the building has been made beyond the permissible
floor area ratio or more than 10% of permissible floor area ratio, the
compounding shall be made only after removing or to be caused after
removing additional construction. Thus, it is clear that for

compounding the illegal construction, the illegal construction is
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required to be removed first. Therefore, without demolishing/ removing
the construction area, the compounding cannot be done at all
Therefore, this Court is of the considered opinion that no relief can be
granted to the petitioner on account of filing of his application for
compounding. Furthermore, it is once again reiterated that the
application for compounding has been filed today itself and that too
after the preparation of the Writ Petition by making false statement that

the application for compounding has been made.

27. Furthermore, it is the case of the petitioner himself that
Navnivesh Colony is an illegal colony. Thus, it is clear that contrary to
the rules, the construction was made by the petitioner at a place where
the colony is not supposed to be done. Therefore, even otherwise,

compounding cannot be done at all.

28. At this stage, it is submitted by the counsel for the petitioner that
since other houses are also standing in the illegal Navnivesh Colony,
therefore, the petitioner is being discriminated by picking up the house
of the petitioner only and by not taking any action against the similar

houses.

29. Considered the submissions made by the counsel for the

petitioner.

30. It is the contention of the petitioner that unless and until all the
houses which are illegally constructed are demolished, his house
should not be demolished or touched at all. The counsel for the
petitioner was accordingly requested to argue as to whether the
principle of Negative Equality can be applied or whether the principle
of negativity is a part of Article 14 of the Constitution of India. It was
rightly submitted Shri Kochar that the principle of negative equality
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has no place in Article 14 of the Constitution of India.

31. The Supreme Court in the case of Union of India and Another v.
International Trading Co. & Another, reported in (2003) 5 SCC 437

has held as under :

“13. What remains now to be considered, is the
effect of permission granted to the thirty two
vessels. As highlighted by learned counsel for the
appellants, even if it is accepted that there was any
improper permission, that may render such
permissions vulnerable so far as the thirty two
vessels are concerned, but it cannot come to the aid
of the respondents. It is not necessary to deal with
that aspect because two wrongs do not make one
right. A party cannot claim that since something
wrong has been done in another case direction
should be given for doing another wrong. It would
not be setting a wrong right, but would be
perpetuating another wrong. In such matters there
1s no discrimination involved. The concept of
equal treatment on the logic of Article 14 of the
Constitution of India (in short “the Constitution™)
cannot be pressed into service in such cases. What
the concept of equal treatment presupposes is
existence of similar legal foothold. It does not
countenance repetition of a wrong action to bring
both wrongs on a par. Even if hypothetically it is
accepted that a wrong has been committed in some
other cases by introducing a concept of negative
equality the respondents cannot strengthen their
case. They have to establish strength of their case
on some other basis and not by claiming negative
equality.”

32. The Supreme Court in the case of Directorate of Film Festivals
and Others v. Gaurav Ashwin Jain & Others reported in (2007) 4 SCC
737 has held as under :

“22. When a grievance of discrimination is made,
the High Court cannot just examine whether
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someone similarly situated has been granted a
relief or benefit and then automatically direct grant
of such relief or benefit to the person aggrieved.
The High Court has to first examine whether the
petitioner who has approached the court has
established a right, entitling him to the relief
sought on the facts and circumstances of the case.
In the context of such examination, the fact that
some others, who are similarly situated, have been
granted relief which the petitioner is seeking, may
be of some relevance. But where in law, a writ
petitioner has not established a right or is not
entitled to relief, the fact that a similarly situated
person has been illegally granted relief, is not a
ground to direct similar relief to him. That would
be enforcing a negative equality by perpetuation of
an illegality which is impermissible in law. The
principle has been stated by this Court in
Chandigarh Admn. v. Jagjit Singh [(1995) 1 SCC
745] thus: (SCC pp. 750-51, para 8)

“Generally speaking, the mere fact
that the respondent Authority has
passed a particular order in the case of
another person similarly situated can
never be the ground for issuing a writ
in favour of the petitioner on the plea
of discrimination. The order in favour
of the other person might be legal and
valid or it might not be. That has to be
investigated first before it can be
directed to be followed in the case of
the petitioner. If the order in favour of
the other person is found to be
contrary to law or not warranted in the
facts and circumstances of his case, it
is obvious that such illegal or
unwarranted order cannot be made the
basis of issuing a writ compelling the
respondent Authority to repeat the
illegality or to pass another
unwarranted order. The extraordinary
and discretionary power of the High
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Court cannot be exercised for such a
purpose.  Merely  because  the
respondent Authority has passed one
illegal/unwarranted order, it does not
entitle the High Court to compel the
authority to repeat that illegality over
again and again. The
illegal/unwarranted action must be
corrected, if it can be done according
to law—indeed, wherever it 1is
possible, the court should direct the
appropriate authority to correct such
wrong orders in accordance with
law—but even if it cannot be
corrected, it is difficult to see how it
can be made a basis for its repetition.
By refusing to direct the respondent
Authority to repeat the illegality, the
court is not condoning the earlier
illegal act/order nor can such illegal
order constitute the basis for a
legitimate complaint of
discrimination. Giving effect to such
pleas would be prejudicial to the
interests of law and will do
incalculable  mischief to public
interest. It will be a negation of law
and the rule of law. Of course, if in
case the order in favour of the other
person is found to be a lawful and
justified one it can be followed and a
similar relief can be given to the
petitioner if it is found that the
petitioners' case is similar to the other
persons' case. But then why examine
another person's case in his absence
rather than examining the case of the
petitioner who is present before the
court and seeking the relief. Is it not
more appropriate and convenient to
examine the entitlement of the
petitioner before the court to the relief
asked for in the facts and
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circumstances of his case than to
enquire into the correctness of the
order made or action taken in another
person's case, which other person is
not before the case nor is his case. In
our considered opinion, such a
course—barring exceptional
situations—would neither be
advisable nor desirable. In other
words, the High Court cannot ignore
the law and the well-accepted norms
governing the writ jurisdiction and
say that because in one case a
particular order has been passed or a
particular action has been taken, the
same must be repeated irrespective of
the fact whether such an order or
action is contrary to law or otherwise.
Each case must be decided on its own
merits, factual and legal, in
accordance with relevant legal
principles.”

33.  The Supreme Court in the case of Shanti Sports Club & Another
v. Union of India & Others, reported in (2009) 15 SCC 705, has held as

under :

“71. Article 14 of the Constitution declares that:
“l14. Equality before law.—The State shall not
deny to any person equality before the law or the

equal protection of the laws within the territory of
India.”

The concept of equality enshrined in that article is
a positive concept. The Court can command the
State to give equal treatment to similarly situated
persons, but cannot issue a mandate that the State
should commit illegality or pass wrong order
because in another case such an illegality has been
committed or wrong order has been passed. If any
illegality or irregularity has been committed in
favour of an individual or a group of individuals,
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others cannot invoke the jurisdiction of the High
Court or of this Court and seek a direction that the
same irregularity or illegality be committed in their
favour by the State or its
agencies/instrumentalities. In other words, Article
14 cannot be invoked for perpetuating
irregularities or illegalities. In Chandigarh Admn.
v. Jagjit Singh [(1995) 1 SCC 745] this Court
made a lucid exposition of law on this subject. The
facts of that case were that the respondents, who
had given the highest bid for 338 sq yd plot in
Sector 31-A, Chandigarh defaulted in paying the
price in accordance with the terms and conditions
of allotment. After giving him opportunity of
showing cause, the estate officer cancelled the
lease of the plot. The appeal and the revision filed
by him were dismissed by the Chief Administrator
and the Chief Commissioner, Chandigarh
respectively. Thereafter, the respondent applied for
refund of the amount deposited by him. His
request was accepted and the entire amount paid
by him was refunded. He then filed a petition for
review of the order passed by the Chief
Commissioner, which was dismissed. However,
the officer concerned entertained the second
review and directed that the plot be restored to the
respondent. The latter did not avail benefit of this
unusual order and started litigation by filing writ
petition in the High Court, which was dismissed on
18-3-1991. Thereafter, the respondent again
approached the estate officer with the request to
settle his case in accordance with the policy of the
Government to restore the plots to the defaulters
by charging forfeiture amount of 5%. His request
was rejected by the estate officer. He then filed
another writ petition before the High Court, which
was allowed only on the ground that in another
case pertaining to Smt Prakash Rani, the
Administrator had restored the plot despite
dismissal of the writ petition filed by her. While
reversing the order of the High Court, this Court
observed as under: (Jagjit Singh case [(1995) 1
SCC 745], SCC pp. 750-51, para 8)
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“8. ... We are of the opinion that the
basis or the principle, if it can be
called one, on which the writ petition
has been allowed by the High Court is
unsustainable in law and indefensible
in principle. Since we have come
across many such instances, we think
it necessary to deal with such pleas at
a little length. Generally speaking, the
mere fact that the respondent
Authority has passed a particular
order in the case of another person
similarly situated can never be the
ground for issuing a writ in favour of
the petitioner on the plea of
discrimination. The order in favour of
the other person might be legal and
valid or it might not be. That has to be
investigated first before it can be
directed to be followed in the case of
the petitioner. If the order in favour of
the other person is found to be
contrary to law or not warranted in the
facts and circumstances of his case, it
is obvious that such illegal or
unwarranted order cannot be made the
basis of issuing a writ compelling the
respondent Authority to repeat the
illegality or to pass another
unwarranted order. (emphasis in
original) The extraordinary and
discretionary power of the High Court
cannot be exercised for such a
purpose.  Merely  because  the
respondent Authority has passed one
illegal/unwarranted order, it does not
entitle the High Court to compel the
authority to repeat that illegality over
again and again. The
illegal/unwarranted action must be
corrected, if it can be done according
to law—indeed, wherever it 1is
possible, the court should direct the
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appropriate authority to correct such
wrong orders in accordance with
law—but even if it cannot be
corrected, it is difficult to see how it
can be made a basis for its repetition.
(emphasis supplied) By refusing to
direct the respondent Authority to
repeat the illegality, the court is not
condoning the earlier illegal act/order
nor can such illegal order constitute
the basis for a legitimate complaint of
discrimination. Giving effect to such
pleas would be prejudicial to the
interests of law and will do
incalculable  mischief to public
interest. It will be a negation of law
and the rule of law. Of course, if in
case the order in favour of the other
person is found to be a lawful and
justified one it can be followed and a
similar relief can be given to the
petitioner if it is found that the
petitioner's case is similar to the other
person's case. But then why examine
another person's case in his absence
rather than examining the case of the
petitioner who is present before the
court and seeking the relief. Is it not
more appropriate and convenient to
examine the entitlement of the
petitioner before the court to the relief
asked for in the facts and
circumstances of his case than to
enquire into the correctness of the
order made or action taken in another
person's case, which other person is
not before the case (sic court) nor is
his case. In our considered opinion,
such a course—barring exceptional
situations—would neither be
advisable nor desirable. In other
words, the High Court cannot ignore
the law and the well-accepted norms
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governing the writ jurisdiction and
say that because in one case a
particular order has been passed or a
particular action has been taken, the
same must be repeated irrespective of
the fact whether such an order or
action is contrary to law or otherwise.
Each case must be decided on its own
merits, factual and legal, in
accordance  with relevant legal
principles. The orders and actions of
the authorities cannot be equated to
the judgments of the Supreme Court
and High Courts nor can they be
elevated to the level of the precedents,
as understood in the judicial world.”

34. The Supreme Court in the case of Basawaraj and Another v.
Special Land Acquisition Officer, reported in (2013) 14 SCC 81 has

held as under :

“8. It 1s a settled legal proposition that Article 14
of the Constitution is not meant to perpetuate
illegality or fraud, even by extending the wrong
decisions made in other cases. The said provision
does not envisage negative equality but has only a
positive aspect. Thus, if some other similarly
situated persons have been granted some
relief/benefit inadvertently or by mistake, such an
order does not confer any legal right on others to
get the same relief as well. If a wrong is committed
in an earlier case, it cannot be perpetuated.
Equality is a trite, which cannot be claimed in
illegality and therefore, cannot be enforced by a
citizen or court in a negative manner. If an
illegality and irregularity has been committed in
favour of an individual or a group of individuals or
a wrong order has been passed by a judicial forum,
others cannot invoke the jurisdiction of the higher
or superior court for repeating or multiplying the
same irregularity or illegality or for passing a
similarly wrong order. A wrong order/decision in
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favour of any particular party does not entitle any

other party to claim benefits on the basis of the

wrong decision. Even otherwise, Article 14 cannot

be stretched too far for otherwise it would make

functioning of administration impossible. (Vide

Chandigarh Admn. v. Jagjit Singh [(1995) 1 SCC

745 : AIR 1995 SC 705], Anand Buttons Ltd.v.

State of Haryana [(2005) 9 SCC 164 : AIR 2005

SC 565] ,K.K. Bhalla v. State of M.P.[(2006) 3

SCC 581 : AIR 2006 SC 898] and Fuljit Kaur v.

State of Punjab[(2010) 11 SCC 455 : AIR 2010 SC

1937].)”
35. So far as the question of retaliatory action by the respondents
No.2 & 3 is concerned, it is suffice to mention here that there is no
whisper of any such allegation in the petition. Furthermore, the counsel
for the respondents No.2 & 3 has categorically refuted the allegation of
retaliatory action. Even the petitioner in his reply to order dated
26/06/2023 has admitted that he has no building permission and
sanctioned map. Once the action of the petitioner in raising
construction in an illegal manner is not in dispute, then even otherwise
the petitioner cannot assign any malafide motive to the respondents

No.2 & 3.

36. It is further not out of place to mention here that in order to
attribute biases or the malafide action, not only the petitioner is
required to plead the same specifically in the writ petition but the
authorities in personal capacity are also required to be impleaded.
Neither any authority in personal capacity has been impleaded nor
there is any whisper of allegation regarding retaliatory action or

malafide action in the writ petition.

37. So far as the interim relief granted by a co-ordinate Bench of this

court in another case is concerned, it is suffice to mention here that
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each and every case has to be decided on its own facts and
circumstances. Merely because the demolition was stayed by a co-
ordinate Bench of this Court in relation to some other case involving
different factual aspects, the same cannot be cited as a precedent. Even

otherwise, the interim order cannot be treated as a precedent.

38. So far as the circular dated 26.11.2019 1is concerned, it is
sufficient to mention that the said circular does not speak of Rule 5 of
Rules, 2016. Even otherwise it is well established principle of law that

the executive instructions cannot override the statutory rules.

39. This court by order dated 25.08.2022 passed in the case of Suraj
Singh Dhakad Vs. State of M.P. and others, in W.P. No. 18516/2022
(Gwalior Bench) has held as under :-

“11. It 1s settled legal proposition that executive
instructions cannot override the statutory
provisions [Vide B.N. Nagrajan v. State of
Mysore, AIR 1966 SC 1942; Sant Ram Sharma
v. State of Rajasthan and Ors., AIR 1967 SC
1910; Union of India and Ors. v. Majji
Jangammyya and Ors., AIR 1977 SC 757; B.N.
Nagarajan and Ors. v. State of Karnataka and
Ors., AIR 1979 SC 1676; P.D. Agrawal and Ors.
v. State of U.P. and Ors., (1987) 3 SCC 622;
M/s. Beopar Sahayak (P) Ltd. and Ors. v.
Vishwa Nath and Ors., AIR 1987 SC 2111; State
of Maharashtra v. Jagannath Achyut Karandikar,
AIR 1989 SC 1133; Paluru Ramkrishananiah and
Ors. v. Union of India and Ors., AIR 1990 SC
166; Comptroller and Auditor General of India
and Ors. v. Mohan Lal Malhotra and Ors., AIR
1991 SC 2288: State of Madhya Pradesh v. G.S.
Dall and Flour Mills, AIR 1991 SC 772; Naga
People's Movement of Human Rights v. Union of
India and Ors.. AIR 1998 SC 431: C.
Rangaswamacah and Ors. v. Karnataka
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Lokayukta and Ors, AIR 1998 SC 96.]

12. Executive instructions cannot amend or
supersede the statutory rules or add something
therein, nor the orders be issued in contravention
of the statutory rules for the reason that an
administrative instruction is not a statutory Rule
nor does it have any force of law; while statutory
rules have full force of law provided the same are
not in conflict with the provisions of the Act.
(Vide State of U. P and Ors. v. Babu Ram
Upadhyaya, AIR 1961 SC 751; and State of
Tamil Nadu v. M/s. Hind Stone etc., AIR 1981
SC 711).

13. In Union of India v. Sri Somasundaram
Vishwanath, AIR 1988 SC 2255, the Hon'ble
Apex Court. observed that if there is a conflict
between the executive instruction and the Rules
framed under the proviso to Article 309 of the
Constitution, the Rules will prevail. Similarly, if
there is a conflict in the Rules made under the
proviso to Article 309 of the Constitution and the
law, the law will prevail.

14. Similar view has been reiterated in Union of
India v. Rakesh Kumar, AIR 2001 SC 1877;
Swapan Kumar Pal and Ors. v. Samitabhar
Chakraborty and Ors., AIR 2001 SC 2353; Khet
Singh v. Union of India, (2002) 4 SCC 380;
Laxminarayan R. Bhattad and Ors. v. State of
Mabharashtra and Anr., (2003) 5 SCC 413; and
Delhi Development Authority v. Joginder S,
Monga, (2004) 2 SCC 297, observing that
statutory rules create enforceable rights which
cannot be taken away by issuing executive
instructions.

15. In Ram Ganesh Tripathi v. State of U.P., AIR
1997 SC 1446, the Hon'ble Supreme Court
considered a similar controversy and held that
any executive instruction/order which runs
counter to or is inconsistent with the statutory
rules cannot be enforced, rather deserves to be
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quashed as having no force of law. The Hon'ble
Supreme Court observed as under:
"They (respondents) relied upon the
order passed by the State. This order
also deserves to be quashed as it is
not consistent with the statutory
rules. It appears to have been passed
by the Government to oblige the
respondents and similarly situated ad
hoc appointees."

16. Thus, in view of the above, it is evident that
executive 1instructions cannot be 1issued in
contravention of the Rules framed under the
proviso to Article 309 of the Constitution and
statutory rules cannot be set at naught by the
executive fiat.”
40. Thus, even the circular relied upon by the petitioner will not
come to his rescue and no interpretation which would amount to

overriding the statutory provisions of Rules, 2016 can be given.

41. So far as the preliminary objection raised by the counsel for the
respondents No.2 & 3/ Municipal Corporation Jabalpur that the
petitioner has an efficacious remedy under Section 307(5) of Act, 1956
is concerned, once the matter has been elaborately dealt with by this
Court, then no useful purpose would be served by sending the
petitioner to avail the statutory remedy as provided under Section
307(5) of the Act, 1956. Furthermore, the petitioner himself has
admitted that he has no building permission and no sanctioned map and
his entire construction is illegal as well as the Navnivesh Colony where
the house has been constructed is also an illegal colony, therefore, even
otherwise no triable disputed issues are involved in the present case

requiring any adjudication on facts.

42. Under these circumstances, the preliminary objection raised by
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the counsel for the respondents No.2 & 3 with regard to availability of

alternative remedy is hereby rejected.
43. No other argument is advanced by the counsel for the petitioner.

44. As no case is made out warranting interference, accordingly the

petition fails and is hereby dismissed in limine.

(G.S. AHLUWALIA)
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