IN THE HIGH COURT OF MADHYA PRADESH
AT JABALPUR
BEFORE
HON'BLE SHRI JUSTICE DWARKA DHISH BANSAL
ON THE 12" OF SEPTEMBER, 2023
MISCELLANEOUS PETITION NO.5039 OF 2023

BETWEEN:-
BHEEKAM SINGH, S/O SHRI GIRWAR SINGH
LODHI, AGED ABOUT 32 YEARS, OCCUPATION:
AGRICULTURIST R/O GRAM SANKAL, POST
SANKAL, TEHSIL GOTEGAON, DISTRICT
NARSINGHPUR (M.P.)
..... PETITIONER
(BY SHRI RAHUL RAWAT - ADVOCATE )
AND
GAUTAM MALLAH, S/O SHRI GAULAT SINGH
MALLAH, R/O KURELI, TEHSIL AND DISTRICT
NARSINGHPUR (M.P.)

...RESPONDENT

This petition coming on for admission this day, the Court passed
the following:
ORDER
This miscellaneous petition has been preferred by the petitioner-
Bheekam Singh challenging the order dated 26.05.2023 passed by

Additional Commissioner, Jabalpur Division, Jabalpur in case no.



0930/Appeal/2021-22 affirming the order dated 28.02.2022 passed by
SDO (Revenue), Narsinghpur, in case no. 0005/Appeal/2021-22 whereby
setting aside the order dtd. 21.08.2017 passed by Naib Tahsildar in case
n0.67/A-6/2016-17 allowing petitioner’s application for mutation on the
basis of judgment and decree passed by civil Court.

2. Learned counsel for the petitioner submits that a civil suit was filed
by petitioner-Bheekam Singh for declaration of title and permanent
injunction which was decreed on 17.07.2017 by 2™ Civil Judge Class-II,
Narsinghpur in civil suit no.30-A/14. On that basis, he moved an
application for mutation of his name, which after giving due opportunity
of hearing to the concerning parties, was allowed by Naib Tahsildar,
Narsinghpur vide order dated 21.08.2017, but in appeal learned SDO vide
its order dated 28.02.2022 set aside the order passed by Naib Tahsildar
and the order of SDO has been affirmed by Additional Commissioner,
Jabalpur Division, Jabalpur vide its order dated 26.05.2023.

3. However, learned Counsel fairly concedes that although the civil
appeal filed by the defendants was dismissed on 01.10.2021 by first
appellate Court but the second appeal no.1892/2021 filed by Omkar
Singh and others, has been admitted by High Court on 10.01.2023 and the
judgment and decree dated 17.07.2017 and 01.10.2021 are subject matter
of the second appeal n0.1892/2021 still pending before this Court. He
also submits that learned Naib Tahsildar rightly passed the order of
mutation on the basis of judgment and decree dated 17.07.2017 but

learned SDO and Additional Commissioner have on different grounds, set



aside the order of Naib Tahsildar, which are not sustainable in the eyes of
law. With the aforesaid submissions, he prays for allowing the
miscellaneous petition.

4. Heard learned counsel for the petitioner and perused the record.

5. Without going into merits and demerits of orders passed by
Additional Commissioner and SDO, prima facie it is undisputed fact on
record that on the basis of judgment and decree dated 17.07.2017 passed
by 2™ Civil Judge Class-II, Narsinghpur, the petitioner moved an
application for mutation of his name in the revenue record, which was
allowed by Naib Tahsildar, however, against the judgment and decree
dated 17.07.2017 and 01.10.2021 passed by trial Court and first appellate
Court, during pendency of mutation proceedings before the SDO, second
appeal was filed before High Court, which has been admitted by this
Court on 10.01.2023 and is pending.

6. It 1s also apparent on record that even on the date of passing of
orders by the SDO (Revenue), Narsinghpur and by Additional
Commissioner, Jabalpur Division, Jabalpur, the second appeal was
pending before this Court, however, it is not clear from record as to
whether factum of pendency of second appeal and its admission was
brought to notice of SDO/ Additional Commissioner or not.

7. In respect of the mutation cases based on decree of civil Court,
legal position has been settled even by Board of Revenue. Although the
decisions of Board of Revenue are not binding on this Court but being

highest Court at revenue side, the decisions given by Board of Revenue



are binding on all the revenue Courts. Almost similar controversy arose in
some cases and was decided by learned Board of Revenue as under :
* In the case of Teshwar Singh vs. Sukluram and others 1984 RN

407, learned BOR has held as under:-

“3. Shri S.K. Awasthi appearing for the applicant argued that as no stay
order has been given by the High Court the order of the Tahsildar in
staying the proceedings was wrong. He pointed out that the civil court
had passed a final decree in favour of the applicant and therefore the
order of the civil court was binding on the revenue courts.

4. Shri R.D. Jain appearing for the non-applicants argued that appeal is a
continuation of the suit and therefore when the appeal is pending before
the High Court mutation cannot be made as it will complicate the matter
if the High Court reverses the order of the lower court.

5. Though no stay order has been received from the High Court it is a
fact that the case is still pending before the High Court, if the mutation is
made in the name of the applicant on the basis of the decree of the
Additional District Judge and if this decision is reversed by the High
Court later on the matters will be complicated. It seems therefore to be
the correct step taken by the Tahsildar to stay the proceedings of
mutation pending decision of the High Court. Thus I find the order of the
Commissioner, Bastar Division proper and legal. The revision petition is
dismissed.”

* In the case of Hukum Singh vs. Shanker Singh and another 1976
RN 116, learned BOR has held as under:-

“3. Applicant's contention is that a decree has already been granted in his
favour by the Civil Court and this decree should be complied with. The
injunction granted by the Civil Court relates to possession only and does

not affect mutation. There is no case, therefore, for setting aside the



mutation granted in his favour. The contention on behalf of non-
applicant was that the Civil Court decree has been challenged on the
ground of fraud and the Civil Court has itself granted an injunction.
Under the circumstances possession of non-applicant cannot be
disturbed. There is thus no justification for mutation.

I have gone through the record and I find that Kadam Singh had
executed the sale deed as the guardian of Shankar Singh. Since there is a
dispute regarding the validity of this sale on behalf of a minor and this
matter is still to be finally decided by the Civil Court, the proper course
in the case would be to await the decision of the Civil Court and take
action regarding mutation in the light of the final decree. I see no reason,
therefore, to interfere with the order of the learned Additional
Commissioner. It is to be added though that the learned Additional
Commissioner has not cared to examine the record carefully. In fact he
has considered that the appeal before him was against the order of the
Collector whereas it was preferred against the order of the Sub
Divisional Officer. The Collector's order in revision was only against an

interim order of stay granted by the Sub-Divisional Officer.”

* In the case of Labhsingh and others vs. Devkinandan and another

1984 RN 31, learned BOR has held as under:-
“6. If there is a wrong entry it can be got corrected. The proceedings u/s
110 are independent of Section 115 of the Code. The Tahsildar has to decide
a case u/s 110 on the basis of title and not any other basis. If a suit as
regards title is pending before the civil Court the application before the
Tahsildar will become infructuous. It is senseless to pursue two parallel

proceedings. The wastage of money and time should be avoided.



7.  There is concurrent jurisdiction, nevertheless the jurisdiction of a civil
Court is superior and whatever is decided by that Court will be the final
decision unless varied or reversed in appeal and the Tahsildar is bound to

make a mutation on the basis of a valid decree.”

* In the case of Mitthulal Dubey and others vs. Sudhir Kumar 1996
RN 57, learned BOR has held as under:-

"5, SWIFd Thi DI GA & UTAR] TAT ARG BT FaAlDT BT R 4 9

ey W ugar g & R YA B AW AR BSHT — 7 dP a2l W
IMTRT ol & AR =i 59 Biedl 4 Ig Fe! A o & e e Iz 2
& TemeEg @1 4 w® el dafie v @ wWa U @ 2, dfed sas
geIlq SeiH 3ey RAe &1 # FE P T Fifd Aok WA Bl bad
SRSl & JAER W MR BRAT F1MEY AR Wed & Yo WRFRIBRIT B Bl
AHR ITHT &l & | I§ DHadl AIER AT & B Ahdl 2| R el Br
Jfe W@ g &% € df 9 FaER <ATed & 9ERT o 96d @ | MR
ORGSRl § AR AT A STRITSR & AR W AT goiad f[ashaas &
IR W AT ST 8 PR §E/H 41 BIS TSI 8 Al devdaR Bl ¥ 59 AR
& FIER YR H I BT FGAR o1 Bl © Ife Pl JAER faarg g @ €|
9 UGRU § 99 SOl S o ST i MeA &R SE8UE iR BicTs &
A off @ SR T "FE H Ao el & SR W OAE 8| dad
AMAHRY & GGa UR B Bl HRAT A2 AT 3R YA BT < FSYor o |

S 8BS TP AW AYF P 3T FRYr F&T S Fohal & Fifd TeUTER D]

O BR W WeH Tl © | SuYdd IEl Bl fb Sude SISl @ SER W
IR IR U1 1019 Q4 | UHR aER <Ted § 9 & forg anft o
e B | 39 UHRY H AR D WU I fdcid Har a1 & wife 99 IoeEE &
W™ & SWA Y SHd ISAREIR & o7 & forg & drEiaEl &
ofl | JMEETE & AR & Usel a1 HIYATE! gs, I8 [Garviig e 781 o iR W@
DI YATOTG &R BT YA oG IRTerdl § fHar a1 g, Sl 96 99 S31EaR
fed o gaferw AR S wu W WeR &1 Ol & 3R I8 YHRU dedld




RATAT B 39 o9 & I gImEfad fBar o 8 & 7 UdRor H Suaw
THES & Hled DI @B AR B U Bl i o | ST badd RATS B
BT A B R A1 S 81 PR S § 4§ BIs Hl TedR W@ g JdeR
T § ST 8 €, A 9 O F&d & SiR JMoRa <aTed # ddel AHIaRer dl

B prRIATSl 8 Al B |

* In the case of Umadevi vs. Ramadevi and others 1997 RN 406,

learned BOR has held as under:-
"6. TE vell & ddl R R fear | |@ikar & arT 110 (4) H ®Er T
2 b JeddeR Sf¥ @ arel Afdd BT gAdls &1 Ja¥R o+ & ygar vd VAl
IR A4, ST T8 Mawdd FHsl, B b YA QORI AT TN 3 (el H
gfafle & | I8 W § b dedider R e i & UvEn] 39 UBR &
gfafte &1 SREN | ST 6 1975 ML 21 # @@ AT B, AMIRRY 9 B8 Wl
uitd @ ax H sffad (ol ded e gR1 8 [Bar S |adr 8| I8 W W ©
5 S8t W YEeT U B 98 W Iord JMfPeR gRT Briae! fhar S Sfud @)
BT, ST 1995 <M. 1. 98 (Wiguad Rig 3. YaafRis) # @er a1 §1 1984 0.
. 31 5 ) oG AvEd §RT e’ AT & b Ffy feaRieeRr qwadi & i f
fafae <IrTer &1 [eREeR 3= § vd Rfdd <Irired gR1 S 1 ok faar
ST & 98 o9 a & ol # uRafda & a1 Iefer 781 e, eifom ok g
3R IO T W 98 dEEaRY B 1 U Mg IR 1992 (AW) 224 H FHEl AT &

b S9 yRl Uide, AT b wHer 8 dl Rifde ey R 89 W gy WA
PRAT 3R I R v o1 SFRIA 81 8| o b 1984 1L 31 H Pl AT ©
f5 R W@ & IR H FaER G & FHT I dI¢ dfdd & df 39 W
TEdleleR &1 fofg «ef 8 ok s dael W U9 U9 @) aRaTd) Bnf | ug
e 8 fh 1900 W 1. 28 (ARemdiemer fa. AMdaren) § T 81 & FH qeai
W H Ig IR AT © B AR UL BT AP PI ALIDAT Al 8, UG
AR AeR 7 9 910 W &H T2 & 6 ffde =marera # e d@fed @ gy
RIS <IRITeld gRT BRIATE! 8] &Y ST a1fed; 39 UR 1984 N1, 4. 31 Suctes o
3R A 98 399 Wedd T8 o A1 UHROT Bl A 99 b GHT Aol ol AT

o |




* In the case of Mahesh Kumar Sharma vs. Nathuram and another

1998 RN 335, learned BOR has held as under:-

"5 T gl & ddi W AR fHAT T UT UGROT BT SdaAid
fhar | IE W § 6 IS Jusd g§RT yd H v f&ar e
f6 RIFTTHT & dad BIeRee Ud & AR TR Py AFICROT el
fhaT ST aT | RUHETS & Y R O W U B & 98 dad
AEERY B AR R Eh UK & AR AU §H THRY H JIBR
ST & HAAT B9 a6 I I 997 &7 86 81 & AhdT | ayd
ARE P P TH UK el BNT| gAY I8 Sfad w6 9
FIER AT b 3AfTH 3= B dh DA d AM & I8 3R
HAAT B S @ ULAN] B SED JIIR BRIAre! Bl Y| I7eq
AT el gIRT faTih 29.8.92 &I UHRYT HHID 49 /90—91 H
SIS & T o7 98 WEl § IR S AT Gl ST 7 | W
MY PT ST U fbar SITam 2 |

* In the case of Rajaram vs. Sitaram and another 2006 RN 375,

learned BOR has held as under:-

5. II U ERT UG OBl B HeW # Aol BT s/daied fBar |
WG BT T I W ¢ b G 4 oFded HH6 1 AARM §RT Usiigd
faspa o3 & AeTH | HI P TS B, N USiiqd 9T UF D AGH I YTARIA
9 B [Py IM & BRU TedA TG §RT 3FA&H HHID Tb & Uel 4
AHICORTT MY UIRT FRT H DIS JAHAT ei B T3 | IR M Bl I8
ey fAfTd & b sfde® §RT @@ Ud Rl T 89 @deR a8 U
a1 S g1 €, 3R @aeR a8 &1 MUl O el IR §e-aR 81T, Ul
ReIfey # 3deed @1 GAdls &1 qAR QU T 8 YRV yAEfid by S &l
Plg AU B 2| T UBR W MIa gRT IR e fAfdiTa v sitfercgof
gl




* In the case of Shakurbeg vs. Smt. Akhtari Begam 2012 RN 316,
learned BOR has held as under:-

“4. 989 © 9HY Idedh & JUNH o Sod Il gRT UIRkd &f f=oraf

B AR T RTAT & &I MHNd fhar {6 A9+ Soa <Irrerd gRT 1987 .
WS, (Al . 65 UH. 1183 /95 IMdell [dwg Ioa Avsd ar Re arfaawr
HHIDG 1944 / 96 oM [vg dQERRY # UiRd Qe f&Aid 11.3.1999) ERT I8

FEiRT fBar & b y—rora Afdr & =rid (A T AHRe FaeR AT
@ fE BN, 9 BHRYT AR &I driarel @Ifid @ S ARy | 39 qEn
ol & 98 W 2 & @ifs edaEr e & v 9 TEiaRe & e W)
TG gSdl B, IR fqd: IaER AT & vk & e & AmioRer g1 R,
AHIARYT &1 HRIAE! FdeR FTed & Sff~H v d@ RIfd @l S =iy |
96 [ARIT SFEfR®T & AfIad IS o b IR T8l IR 9d | Sed Rl
& W Y B R 39 A # ifaRaed srfardl o snawaddr uddid e g
S de QA e b1 v gl g i1, AR @ BRia] ek
AT # Fol AR T8 BRM | o TR WeR &1 Il 8 e ATiaReT o
HIIATE] oA AT H AT a7 1

8. A division Bench of this Court in the case of Durg Singh vs.
Shrimati Jebobai and another 1978 (1) MPWN 222, has also held as

under:-

“The main grievance which was advanced before the Court is that when
there is a valid decree by the civil Court, the revenue authorities have no
right to stay the mutation proceedings. The learned counsel referred to
the Court section 111 of the M. P. Land Revenue Code. This section says
that the civil Courts shall have jurisdiction to decide any dispute to
which the State Government is not a party relating to any right which is
recorded in the record of rights. Basing his submission on this section,

the learned counsel for the petitioner submitted that when there is a



decree in his favour then as of right his name should have been mutated.
This Court thinks that he is right in his submission, and, therefore, the
order of the Board of Revenue cannot stand and so this Court sets aside
that order. But the question now is that what exactly should be done in
such a matter when there are two decrees, one in favour of each party
and a third is pending to decide that the decree obtained in second suit is
not binding because of fraud. This Court feels, under such
circumstances, it will be just and proper to stay the proceedings
regarding the mutation till the final decision of the pending civil suit.
Therefore, this Court allows this petition, quash the order passed by the
Board of Revenue and instead under Article 227 of the Constitution of

India, this Court passes the order as mentioned above. Petition allowed.”

9. In another judgment, a coordinate Bench of this Court in the case
of State of M.P. and another vs. Begum Suraiya Rashid and others 2005
RN 246, has held as under:-

“25. Division Bench of this Court has clearly observed that title is not
usually decided by revenue Courts, that it is the jurisdiction of civil Courts.
It is only in the case of clear title, revenue authority can make interference.
skskskosksk

32. In the case of dispute under sub-section (1) of section 57 whether land
has vested in the State or not and whether it belongs to State Government,
such a dispute has to be decided by SDO and any person aggrieved by any
order passed by SDO can file civil suit to contest the validity of the order
after decision is rendered by the SDO within one year. Thus, the submission
which has been raised by Shri Shrivastava that SDO cannot look into the

matter as directed by the Commissioner cannot be accepted.



33. Civil suit was pending which is the appropriate remedy in such disputed
questions of facts and law. In mutation, which is the fiscal proceedings,
serious question as to title cannot be decided, civil suit was already
preferred, was pending since 1984, mutation application was filed in the
year 1989, ejectment order treating as trespassers stood against the
respondents, as such, in my opinion recourse could not have been taken to
the proceedings under section 110 of MPLRC, recourse was not only
impermissible but improper one also, matter should have been left for
decision of the civil Court/SDO in the appropriate proceedings where

question of title can be effectively examined.”

10. In view of the aforesaid clear and settled legal position, in my
considered opinion when the matter at civil side has not been finalized so
far and is pending in second appeal, therefore, the Tahsildar or any other
revenue authority had no jurisdiction to entertain any application for
mutation on the basis of judgment and decree passed by Court of first
instance i.e. by 2™ Civil Judge Class-1I, Narsinghpur.

11. Consequently, at the present stage the application filed by the
petitioner cannot be said to be entertainable and in the considered opinion
of this Court learned Additional Commissioner and SDO have not
committed any illegality in setting aside the order dtd.21.08.2017 passed
by Naib Tahsildar.

12. However, it is hereby observed that the petitioner shall be at liberty
to file fresh application for mutation of his name after decision of second

appeal n0.1892/2021 and if such an application is filed by the petitioner-



Bheekam Singh, it shall be decided by concerning revenue authority on
its own merits without being influenced by the orders dtd. 26.05.2023 and
28.02.2022 passed by Addl. Commissioner and S.D.O. and these orders
shall not come in the way of the petitioner.

13. With the aforesaid observation, this miscellaneous petition is
disposed off.

14. Interim application(s), if any, shall stand disposed off.

(DWARKA DHISH BANSAL)

JUDGE
pb
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