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F.A. No.1523/2023

IN THE HIGH COURT OF MADHYA PRADESH
AT JABALPUR

BEFORE
HON’BLE SHRI JUSTICE ATUL SREEDHARAN
&
HON'BLE SHRI JUSTICE DINESH KUMAR PALIWAL

ON THE 03" OF JULY 2025
FIRST APPEAL NO.1523 OF 2023

Smt. Adity Chakraverty

Versus

Teevan Prasad Prajapati

Appearance:
Shri Ram Sahay Chakravarty — Advocate for the appellant

Shri Ankit Saxena and Shri Nishant Agrawal — Advocates for the
respondent.

JUDGMENT

Per: Hon’ble Shri Justice Dinesh Kumar Paliwal

This appeal under Section 28 of Hindu Marriage Act, 1955
(hereinafter referred to as “HMA”) has been filed by the appellant
challenging the impugned judgment and decree dated 01.05.2023 passed
by the First District Judge, Kotma, Anuppur (M.P.) in RCSHM
No0.87/2022 (Smt. Aditi Chakravarty Vs. Teevan Prasad Prajapati)
whereby a decree of dissolution of marriage of the appellant with the

respondent under Section 13-B(2) of HMA has been passed.
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2. In short, the facts giving rise to the present appeal are that
the marriage between the appellant and respondent was solemnized on
13.02.2019 according to Hindu rites and customs. They lived together as
husband and wife and the marriage was consummated. The son Adhyan
Prajapati was born on 20.01.2022. It is contended that when the
appellant was carrying the pregnancy, respondent/husband deserted her
and since 28.04.2021 she is living separately. On account of harassment,
torture and humiliation by the respondent, appellant became mentally
unsound and started to take treatment from Neuro Psychiatrist Dr.
Sanjay Mishra since 03.10.2022. She was unable to understand her good
and bad. It is further contended that on 24.11.2022 respondent beat her
and apologized for his behaviour and asked her to go along with him to
the Court to clear all the differences and also assured her to give Rs.5
Lac and took her to the Court. It is further contended that in Kotma
Court he took the signature of the appellant on the joint application
under Section 13-B(2) of HMA and presented the same before the Court
without the consent of the appellant, on 01.05.2023 consent decree was
passed. Appellant was suffering from mental illness and consent decree
has been obtained by playing fraud with her by the respondent. It is also
contended that the first motion took place on 25.11.2022 and statements
were recorded and second time statement was recorded on 26.04.2023
and judgment was passed on 01.05.2023 as such judgment has been
passed before expiration of the 6 months, therefore, the decree passed on
the basis of the consent requires to be set-aside.

3. Learned counsel for the appellant submits that the impugned

decree of divorce was obtained by the respondent through fraudulent
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means when appellant was of unsound mind. In support of her
contention she has filed two medical prescriptions issued by Dr. Sanjay
Mishra, consultant Neuro Psychiatrist, Goyal Market, Sirmour Square,
Rewa (M.P.).

4.  Learned counsel for the appellant further submits that the
consent decree has been passed before expiry of 6 months, therefore, for
the aforesaid reasons impugned decree of divorce by mutual consent
under Section 13-B(2) of HMA be set-aside.

5. On the other hand learned counsel for the respondent by
placing reliance on the provisions of Section 96(3) of Code of Civil
Procedure Code, 1908 has submitted that an appeal against the consent
decree is not maintainable, because as per the aforesaid provisions no
appeal shall lie from a decree passed by the Court with the consent of
parties.

6. It s further contended that the joint application was filed by
the both the parties and their statements were recorded on 25.11.2022 on
the date when the joint application was presented and matter was listed
on 26.04.2023 almost after five months. On 26.04.2023 again statements
of the appellant and respondent were recorded and when despite both
counseling they refused to live together and sought divorce through
mutual consent. The trial Court having no option, has passed the consent
decree. It is further submitted that the factum of mental illness was
never taken before the trial Court and same has been raised for the very
first time before the appellate Court, therefore, same cannot be

considered by the appellate Court as trial Court has no occasion to
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consider the same, therefore, learned counsel prays for dismissal of the
case.

7. We have heard learned counsel for the parties and perused
the record.

8.  The following questions arise for our consideration:-

“Whether an appeal under Section 28 of HMA is competent

against a consent decree in the face of provision of Section 96 (3) of
CPC ?”

9.  Section 96 of CPC provides for appeal from original decree.
Section 96 (3) of CPC is read as under:-

“96 (3) No appeal shall lie from a decree passed by the Court
with the consent of parties.”

10.  Order XXIII Rule 3 CPC provides as under:-

“3. Compromise of suit- Where it is proved to the
satisfaction of the Court that a suit has been adjusted
wholly or in part by any lawful agreement or
compromise (in writing and signed by the parties) or
where the defendant satisfies the plaintiff in respect
of the whole or any part of the subject matter of the
suit the Court shall order such agreement,
compromise or satisfaction to be recorded and shall
pass a decree in accordance therewith (so far as it
relates to the parties to the suit, whether or not the
subject mater of the agreement, compromise or
satisfaction is the same as the subject matter of the
suit].

3-A. Bar to suit.- No suit shall lie to set aside
a decree on the ground that the compromise on
which the decree is based was not lawful]”

Signature-Not Verified
Signed by: VINOJJ SHARMA
Signing time{ 7425/2025
6:12:43 PM
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11.  On perusal of the aforesaid, it is apparent that position under
Order XXIII Rule 3 CPC is not anyway different from that under
Section 13-B(2) of HMA. Once the Court is satisfied that the
compromise arrived at is lawful and has passed the decree, no appeal
shall lie under Section 96(3) of CPC. It is clear that no appeal lie against
a consent decree. A decree for divorce by mutual consent by District
Judge shall stand on the same footing as the concerned decree of Civil
Court in the Order XXIII Rule 3 of CPC.

12. In Anshu Malhotra Vs. Mukesh Malhotra, 2020 SCC
Online Del 3255 a Division Bench of the Delhi High Court had the
occasion to consider the maintainability of an appeal against a decree of
divorce granted by mutual consent under Section 13-B(2) of HMA and it
held as under:-

“22. As would immediately become obvious, the
law with respect to consent decree is, that though appeal is
not maintainable there against but the remedy for an
eventuality of consent having been obtained forcefully or
fraudulently or having been obtained by misrepresentation
1s, by applying to the same court. We do not find any
reason why the said principle of law of general application
should not follow qua decree of divorce by mutual
consent when the grounds of appeal are on the basis of
facts, which were not before the court which passed the
consent decree. It is only the court which passed the
consent decree which is capable of going into the said
facts and if finds any prima facie merit therein, make
inquiry by recording evidence with respect thereto and to
thereafter take a final decision. Against such an order, an
appeal may lie. We however do not deem it necessary to
give a final opinion in this regard. However when the
facts on which setting aside of a decree for divorce by
mutual consent are pleaded in the appeal for the first time,
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it is not in the domain of the appellate court to enter into
the inquiry into the said facts and if the same is done,
would also deprive the parties of an important right of
appeal, by converting the appellate court into a fact
finding court."

13. Hon’ble Supreme Court in the case of Manisha Anand Vs.
Nilesh Anand, SLP (C ) No.4530/2025, by its order dated 24.02.2025

reiterated that:-

“2. The Family Court on 17.08.2023 has passed a
decree by consent for mutual divorce. The petitioner-wife

had preferred an appeal before the High Court which was

dismissed as not maintainable.

3. The submission of learned senior counsel for the
petitioner is that the consent decree was obtained by fraud

and therefore, the same is liable to be recalled.

4. If that be so, the proper remedy available to the
petitioner is to approach the Family Court itself for recall

of the consent decree rather than filing an appeal."

14.  We have perused the impugned judgment dated 01.05.2023
passed by the learned First District Judge, Kotma, District Anuppur
(M.P.). It reflect that the learned Court duly recorded the joint statement
of both parties after confirming their identity, verified their willingness
to part ways, noted the settlement of all claims including alimony and
custody and found that the statutory conditions under Section 13-B(2) of
HMA were satisfied.

15. The appellant was admittedly present in the Court at both
the stages, that is, the first and second motion. Appellant joint statement

recorded on both the occasion categorically records that the decision to

seek divorce was voluntary and not under any threat, coercion or
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inducement. The relevant portion of the statement of the parties
recorded by the learned District Judge on 25.11.2022 and 26.04.2023
reads as under:-

“25.11.2022

A — IIfeAT Tshadl

01 3F/Ee® AT U & 89 o9 9 25§ wa fowg Afd Aars 4
ofTd B 2 | W1 fdarg fiAe 13.02.2019 &1 fawg, AfaRarsr & I Sg=
1o RIERICT 719 # g3 27| 89 Q91 & Yeb Al AgT=I TSIl BT &TH
fai 20.01.2022 P 3T & | Il N WEOT # T | 3FEH <lad Ud #
S Sig &1 Fafg 9™ ooyt o1 e diaar | f6d 2| s 4"
TE]] AAWG I B SIF @& BRI H UG WRT 9fd S99 g9Te gordfd
Ml HedAla | fdars fawes @ fedhl @ &= @ed & 9T I
ISIYfe T # 30+ HR&T0T H XA AEd! 8 | Wias H U w9y el g
& ford WROT G991 & AT F8l Hwil Rife § wad Rifgrer &1 drd wcht
2 Ud WA 9 GF BT 9RO UINUT R HeH T

B9 Sl MU W faare fdwes B9 S¢ ol 9UT 9w H 'R UH
ARSI VB B Bl AWM T8I T | SAfel BH AN URWREG AEAM
faare faeog ox1 a18d B |

25.11.2022
99— a9 gdrg

01 ATbrehdl X U B | B9 o 9 fewg 2 ud fewg i s
A Rd B g1 A fJare aiferedt 9 e 13.022019 @1 g
AfaRarst § 9™ 9 e RiTRIe 4.7 3 g o7 | 89 M & Udh |am
T UMY BT W fQi® 20012022 BT 3N T W W U D
AReTU H 2| Tl Ud H SR Silad Bl ais U UeRgRT o T
dgdiiel dIaAT § {6 g1 89 A @ 9 | T8 AdHe S 8 O &
BRI H AR W g Al Fhad) AT HeAfT ¥ fdars fazeg o f$hi
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T HRAT AT8d © GF IAQA< TR §H M B FeAd F W U B
TR0 # TR

B9 GMT U ¥ faare fdzus ¥ S¢ & d1 W™ H AR TP
AT B B Pl AWAET el B G BH AN URWRG AgAM A
fqare fazwg o=AT =Ed T |

26.04.2023

I — a9 gATE Yot

I JFAEDH —

01  Iifudredl A go B R ®_1 fadarg 13.02.2019 &1 I S
ST RITRICT Holo ¥ U=l g o7 | fdare & uvard 89 aMl & #ey
MU HAWE B I | H U UeH 9§ Ay 2021 9§ YAH I8 V&I &l W
M TSI | MUl duRe Aave § NNId &R 87 N & 9" UH
g =ef © ok faare gar & mar @ fo afow § &9 ve e & w®
AHA T |

02 ¥ U9 Ueil & faog faars fwoe @ ArfereT Sl AEAfa 9
R b & | QM1 Uell Bl IR §RT AHSISd ol g off 3R 89 AN
MU HEHAT | AT BFT dT8d 2| BAR AAH ¥ U ga |
e~ gl 99 01 99 & S gaA H A Ul & GRevl © forad g9l
Pl AR TE T | d TAN WA PIg fIa1g 81 2| 9 AN MUA FAd
W fdare faeee oRMET AEd § | SAR g1 |fEferd U o fdare fdwoe @
3mIed R fohar a1 2 f91 #9 ug, FHsiax o+ gwer faar g

03 fIare fo=eg &1 oMded 93 WA &_d & 916 Il gRT &
qASEE N & TS © fhq AR 99 91 I|@H @ BIS g T8 a9l © |
&9 Tl g o fddrs fawue g g © e |fdvy H §9R e | e
@ DI FAEAT TRl T FAMIY & AN IRWRS Heafd 9 faare =g
BT TS & |

26.04.2023
T — Tl Thadl
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DA ATIDBIDHAT —

IRATfE@meal A1 9fd 5 O #-1 faarE 13.02419 &1 I @,
STl RIERIAT #olo & HU~ BT o7 | fdar8 & Uzarq 89 <l & Hey
MUl HaWE B T o | H IU Ufd ¥ ¥ 2021 W YYD ® V&l Bl I
Jud ufdd & MUl deRe #awe & fodd HRU 80 AN & 9k UH
wIfUd 81 © iR fdare sa=m & 1 & & 9wy ¥ 89 ua 91T T8 <8
SER
02 W1 A ufd & fowg fdae fwws @1 afuer smusft weAfa «
TR A g1 T gel B e §RT HHSsd & s off SR ¥ @
YA AT ¥ AT—3T BFT a8d & | A §RT 9iasg H =l 3R goll
1 Tl fofl A =T § yga el fhar S | gAR 99 A US g
AT 3IGIT USITafd SH 01 I & Off A | "R GReT H g o W
afcr T BIS SMMURT 81 © | 314 BAR A& Plg fdd1a 8l & | 89 AT Al
weAfd 9 faare fawge & @ed © 1 'R gRT |fwfod wu 9 faars
fqedbe &1 afTded URqgd far T & o9 H9 g, WHSIHR U BRIER Bl

&l

03. fdare foweg &1 oMdcd 93 WA &4 & d16 IR §RT &
FremEd Wt & TS 2 fhg TR 99 91 @ o BIS Al T8 a0 2
B9 QT U ¥ fdare fdzoe g g¢ © do widw H TAR Udh w1l e
B PIS FAEAT el B gAY BF AN URWRS weda | fdare fawws
ST ATed © 7

16. Based on the above joint statement of the parties, the
learned District Judge passed the impugned judgment, recorded that
both the parties are living separately for more than a year and they are
not ready to live with each other and are ready for dissolution of the
marriage. The minor son is living with the appellant/petitioner and both
the parties have clearly stated that they are not interested to live together

and there is no scope for the same. It is also recorded that they cannot be
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compelled to live against their will because same will cause mental
trauma for both the parties.

Thus, keeping in view the facts and circumstances of the case,
allowed the application under Section 13-B(2) of HMA and ordered to
dissolve the marriage dated 13.02.2019 from the decree dated
01.05.2023.

17. It 1s worth mentioning that the appellant is a government
teacher and is posted in Central School, Shahdol. She is a well educated
woman and mother of one child. It is difficult to accept the contention of
the appellant that she was mentally ill and had gone for Court
proceedings and made statements under mental illness. She never move
any application for review of the decree before trial Court and never
filed document, which has been filed first time before this Court to state
that she was having mental problem and consent decree has been
obtained by playing fraud.

18. Thus the allegation that she had filed joint application for
consent decree and had given statement both the time under the mental
illness appears to be an after thought and documents issued by Dr.
Sanjay Mishra also appears to have been got prepared after passing the
decree. It is noteworthy that aforesaid grounds were not available before
the trial Court at the stage of the application under Section 13-B(2) of
HMA. In joint application filed by the parties, it is clearly stated that
they are residing separately before one year of the presentation of the
application. They have decided to dissolve their marriage by filing a
divorce petition through mutual consent and containing the terms and

conditions with respect to alimony, guardianship visitation rights etc.
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19. Hon’ble Apex Court in Pushpa Devi Bhagat Vs. Rajinder
Singh (2006) 5 SCC 566 held as under:-

“17. The position that emerges from the
amended provisions of Order 23, can be summed up thus:

(1) No appeal is maintainable against a consent
decree having regard to the specific bar contained in section
96(3) CPC.

(i1)) No appeal is maintainable against the order of
the court recording the compromise (or refusing to record a
compromise) in view of the deletion of clause (m) Rule 1
Order 43.

(ii1))  No independent suit can be filed for setting
aside a compromise decree on the ground that the
compromise was not lawful in view of the bar contained in
Rule 3A.

(iv) A consent decree operates as an estoppel and is
valid and binding unless it is set aside by the court which
passed the consent decree, by an order on an application
under the proviso to Rule 3 of Order 23.

Therefore, the only remedy available to a party to a
consent decree to avoid such consent decree, is to approach
the court which recorded the compromise and made a
decree in terms of it, and establish that there was no
compromise. In that event, the court which recorded the
compromise will itself consider and decide the question as
to whether there was a valid compromise or not. This is so
because a consent decree, is nothing but contract between
parties superimposed with the seal of approval of the court.
The validity of a consent decree depends wholly on the
validity of the agreement or compromise on which it is
made. The second defendant, who challenged the consent
compromise decree was fully aware of this position as she
filed an application for setting aside the consent decree on
21.8.2001 by alleging that there was no valid compromise
in accordance with law. Significantly, none of the other
defendants challenged the consent decree. For reasons best
known to herself, the second defendant within a few days
thereafter (that is on 27.8.2001), filed an appeal and chose
not to pursue the application filed before the court which
passed the consent decree. Such an appeal by second
defendant was not maintainable, having regard to the
express bar contained in section 96 (3) of the Code."

Signature-Not Verified
Signed by: VINOJJ SHARMA
Signing time{ 7425/2025
6:12:43 PM
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20. In Rama Narang Vs. Ramesh Narang (2006) 11 SCC 114
Hon’ble Apex Court has held that the a compromise decree is as much a
decree as a decree passed on adjudication. It is not merely an agreement
between the parties. In passing the decree by consent the Court adds its
mandate to the consent. A consent decree is composed of both a
command and a contract. A consent decree is a contract with the
imprimatur of the Court. 'Imprimatur’ means 'authorized' or 'approved'.
In other words by passing a decree in terms of a consent order the Court
authorizes and approves the course of action consented to. Moreover,
the provisions of Order XXIII Rule 3 of CPC requires the Court to pass
a decree in accordance with the consent terms only when it is proved to
the satisfaction of the court that a suit has been adjusted wholly or in
part by any lawful agreement.

21. In view of the above, it is obvious that the law with respect
to consent decree is, that appeal is not maintainable, there against what
the remedy for it eventuality of consent having been obtained forcefully
or fraudulently or having been obtained by misrepresentation is, by
applying to the same Court.

22. As far the submission of not completing the period of 6
months after first motion is concerned i.e immaterial as no objection in
this regard was ever raised before trial Court at any point of time. Even
otherwise parties can pray for waive by the same. It also cannot be
overlooked that on both the motions parties have given their statements

making it clear that there is no possibility of living together.

Signature-Not Verified
Signed by: VINOJJ SHARMA
Signing time{ 7425/2025
6:12:43 PM
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23. Therefore, we do not find any reason why the said principle
of law of general application should not follow qua decree of divorce by
mutual consent when the grounds of appeal are on the basis of facts,
which were not before the Court, who passed the consent decree. The
facts of mental illness were not brought into notice of the trial Court and
documents also appears to have been got prepared after passing of the
decree for mutual consent and same has been pleaded for the first time.
It 1s not in the domain of the appellate Court to enter into the inquiry
into the fact, and if the same is done, would also deprive the party of the
important right of appeal, by converting the appellate court into a fact
finding court.

24. In the light of the aforesaid discussion, we find that the
present appeal is not maintainable and even otherwise, there is no error
or infirmity in the impugned judgment and decree dated 01.05.2023
passed by the learned First District Judge, Kotma, District Anuppur
M.P)

Accordingly, the present appeal being of devoid of merits is

hereby dismissed.

(ATUL SHREEDHARAN) (DINESH KUMAR PALIWAL)
JUDGE JUDGE

Vin**

Signature-Not Verified
Signed by: VINOJJ SHARMA
Signing time{ 7425/2025
6:12:43 PM
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