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IN   THE   HIGH   COURT   OF   MADHYA   PRADESH  

A T  J A B A L P U R   

BEFORE  

HON'BLE SHRI JUSTICE GURPAL SINGH AHLUWALIA  

ON THE 26
th

 OF SEPTEMBER, 2023  

WRIT PETITION No. 9743 of 2022 

BETWEEN:-  

MEERA YADAV W/O SHRI RAMSINGH YADAV, 

AGED ABOUT 60 YEARS, OCCUPATION: 

SARPANCH R/O WARD NO. 6 GRAM PANCHAYAT 

NADIYA JANPATH JATARA DISTRICT 

TEEKAMGARH. (MADHYA PRADESH)  

.....PETITIONER 

(BY SHRI VIPIN YADAV - ADVOCATE)  

AND  

1.  THE STATE OF MADHYA PRADESH 

THROUGH SECRETARY PANCHAYAT AND 

RURAL DEVELOPMENT DEPARTMENT 

VALLABH BHAWAN BHOPAL (MADHYA 

PRADESH)  

2.  COLLECTOR AND DISTT. PROGRAMME 

COORDINATOR (MNREGA) TIKAGMARH 

DISTRICT TIKAMGARH (M.P.) (MADHYA 

PRADESH)  

3.  CHIEF EXECUTIVE OFFICER JANPADH 

PANCHAYAT JATARA DISTRICT 

TIKAMGARH (M.P.) (MADHYA PRADESH)  

4.  COMMISSIONER MADHYA PRADESH 

RAJYA ROZGAR GUARANTEE PARISHAD 

PARYAVAS BHAWAN ARERA HILLS 

BHOPAL (MADHYA PRADESH)  

5.  TOWN INSPECTOR POLICE STATION 

DIGODA DISTRICT TIKAMGARH (M.P.) 

(MADHYA PRADESH)  
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.....RESPONDENTS 

 
(BY SHRI MOAHN SAUSARKAR – GOVERNMENT ADVOCATE)  

 
This petition coming on for admission this day, the court passed 

the following:  

ORDER  
 

This petition under Article 226 of Constitution of India has been 

filed seeking following reliefs:- 
 

“(i)  To issue a writ in the nature of certiorari letter 

datd 22.04.2022 may kindly be quashed.  

(ii)  To issue a writ in the nature of mandamus 

respondents may kindly be restrained to take any 

coercive action against the petitioner.  

(iii)  Any other writ or direction as the Hon’ble Court 

may deems fit in the circumstances of the case.”  

 

2.   It is the case of petitioner that by impugned order dated 

22.04.2022, a direction has been issued to lodge an F.I.R. on the basis 

of report submitted by National Level Monitor Team (NLM) against 

petitioner and others for committing irregularities in Gram Panchayat, 

Nadiya in an arbitrary manner.  

3.   It is submitted that direction has been issued contrary to the 

mechanism, which has already been provided under the Mahatma 

Gandhi National Rural Employment Guarantee Act, 2005 (for short 

‘MGNREGA Act’) and Madhya Pradesh Panchayat Raj Avam Gram 

Swaraj Adhiniyam, 1993 (for short ‘Adhiniyam 1993’) by which the 

loss and misappropriation can be recovered. It is further submitted that 

the act of the officers is protected under Section 28 and 30 of 
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MGNREGA Act. It is further submitted that although there was an 

order not to take any coercive step but during the pendency of petition, 

FIR has been lodged at Police Station and accordingly the petitioner by 

incorporating amendment has also challenged the FIR dated 

29.04.2022. It is the case of petitioner that as per Sections 28 and 30 of 

Mahatma Gandhi National Rural Employment Guarantee Act, 2005 

(for short 'MGNREGA Act') anything which has been done in good 

faith is exempted from prosecution or other legal proceedings. It is 

further submitted that allegations made against petitioner in the letter 

written by Collector are completely vague. There were no allegations 

against petitioner in spite of that CEO has written to the SHO, Police 

Station, Digoda District Tikamgarh to lodge FIR against several 

persons including petitioner. It is further submitted that even otherwise, 

allegations made against petitioner would not prima facie make out a 

cognizable offence and under the facts and circumstances of case, 

preliminary enquiry was desirable as held by Supreme Court in the 

case of Lalita Kumari Vs. Government of Uttar Pradesh and 

Others reported in (2014) 2 SCC 1. It is further submitted that 

Madhya Pradesh Panchayat Raj Evam Gram Swaraj Adhiniyam is a 

complete Act in itself according to which, unless and until an enquiry 

is conducted under Sections 89 and 92  of Madhya Pradesh Panchayat 

Raj Evam Gram Swaraj Adhiniyam, no civil liability can be imposed 

on the petitioner and accordingly, lodging of FIR is not warranted. 

4.   Per contra, petition is vehemently opposed by counsel for 

State and it is submitted that lodging of FIR is not dependent upon the 
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findings recorded under Section 89 and 92 of Madhya Pradesh 

Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993. Furthermore, the 

protection as provided under Section 30 of MGNREGA Act will be 

applicable only if it is found that the act of petitioner was in good faith. 

Whether the petitioner had acted in good faith or not is a disputed 

question of fact.  

5.   Considered the submissions made by counsel for parties.  

Whether, the petitioner is entitled for benefit of Section 28 and 30 

of MGNREGA Act or not.  

6.   Section 28 and 30 of MGNREGA Act reads as under: 

28. Act to have overriding effect.- The provisions of 

this Act or the Schemes made thereunder shall have 

effect notwithstanding anything inconsistent therewith 

contained in any other law for the time being in force or 

in any instrument having effect by virtue of such law:  

 

  Provided that where a State enactment exists or 

is enacted to provide employment guarantee for 

unskilled manual work to rural households consistent 

with the provisions of this Act under which the 

entitlement of the households is not less than and the 

conditions of employment are not inferior to what is 

guaranteed under this Act, the State Government shall 

have the option of implementing its own enactment:  

 

  Provided further that in such cases the financial 

assistance shall be paid to the concerned State 

Government in such manner as shall be determined by 

the Central Government, which shall not exceed what 

the State would have been entitled to receive under this 

Act had a Scheme made under this Act had to be 

implemented. 
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30. Protection of action taken in good faith.- No suit, 

prosecution or other legal proceedings shall lie against 

the District Programme Coordinator, Programme 

Officer or any other person who is, or who is deemed to 

be, a public servant within the meaning of section 21 of 

the Indian Penal Code in respect of anything which is in 

good faith done or intended to be done under this Act 

or the rules or Schemes made thereunder. 

 

7.   Before adverting to the above mentioned sections, this Court 

would like to consider the report of NLM. The petitioner was the 

Sarpanch of Nadiya. The allegations were that without constructing a 

road, an amount of Rs.0.91 Lakh has been misappropriated and further 

although the petitioner was the Sarpanch but her son had hijacked the 

working of the Panchayat and the petitioner was simply acting as a 

puppet and was putting her signatures and when the documents were 

demanded, the same were set on fire. Section 30 of MGNREGA Act 

provides that no suit, prosecution or any other legal proceedings shall 

lie against the District Program Coordiantor, Program Officer or any 

other person who is or who is deemed to be a public servant within the 

meaning of Section 21 of Indian Penal Code in respect of anything 

which is in good faith or intended to be done under this Act. 

8.   Now, the primary question for consideration is as to what is 

the meaning of good faith. Section 52 of Indian Penal Code reads as 

under:- 

“52. “Good faith”.— Nothing is said to be done or 

believed in "good faith" which is done or believed 

without due care and attention.” 
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9.   Therefore, anything which is not done with due care and 

attention, cannot said to have been done in good faith. The allegations 

in the present case are that although the petitioner was Sarpanch but all 

the works of the Gram Panchayat were being done by her son and 

petitioner was acting as a puppet and was simply signing the 

documents. Furthermore, when the documents were demanded by the 

Inspection Team, they were put on fire. Although, the table was not 

found burnt but only some documents were found on the table is 

burnt/semi burnt condition and thirdly that although the road was not 

constructed but an amount of Rs.0.91 Lakhs was misappropriated. By 

no stretch of imagination, it can be said that the above mentioned acts 

of the petitioner were done in good faith. Therefore, this Court is of the 

considered opinion that petitioner is not entitled for protection under 

Section 30 of MGNREGA Act.  

Whether direction to lodge the FIR is correct or not ?  

And 

Whether in the light of provisions of Madhya Pradesh Panchayat 

Raj Avam Gram Swaraj Adhiniyam, 1993, which provides for 

enquiry under Section 89 and 92 of the Act the FIR can be directed 

to be lodged or not ? 

10.  It is well established principle of law that FIR is not an 

encyclopedia. It is the case of petitioner that vide order dated 

19.04.2022, the Collector, Tikamgarh had directed the CEO, Janpad 

Panchayat, Jatara, District Tikamgarh to lodge a report against the 

executing agency, employees responsible for maintenance of muster 
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role, employees who have valuated the work as well as the persons 

who are responsible for payment.  

11.  It is submitted that the said direction is completely vague in 

nature and it does not name the petitioner. However, CEO, Janpad 

Panchayat, Jatara, Tikamgarh by his letter dated 22.04.2024 addressed 

to SHO, Police Station Digaura has directed to lodge FIR against 

petitioner also. Under these circumstances, it is submitted that the FIR 

lodged against the petitioner is bad in law. It is further submitted that 

once the Section 89 and 92 of Madhya Pradesh Panchayat Raj Avam 

Gram Swaraj Adhiniyam, 1993 provides for recovery of loss, then in 

the teeth of aforesaid sections, FIR cannot be lodged.  

12.  Considered the submissions made by counsel for petitioner.  

13.  It is the case of the petitioner that Madhya Pradesh Panchayat 

Raj Avam Gram Swaraj Adhiniyam, 1993 is complete Act in itself and 

therefore, the FIR cannot be lodged for the loss caused to the Gram 

Panchayat or to the State. The aforementioned submission made by 

counsel for petitioner is no more res integra. 

14.  The Supreme Court  in the case of State of M.P. v. 

Rameshwar, reported in (2009) 11 SCC 424, has held as under:- 

“48.   Mr Tankha's submissions, which were echoed by 

Mr Jain, that the M.P. Cooperative Societies Act, 1960 

was a complete code in itself and the remedy of the 

prosecuting agency lay not under the criminal process 

but within the ambit of Sections 74 to 76 thereof, 

cannot also be accepted in view of the fact that there is 

no bar under the M.P. Cooperative Societies Act, 1960, 

to take resort to the provisions of the general criminal 

law, particularly when charges under the Prevention of 

Corruption Act, 1988, are involved.” 



                                                                                    8                                                    W.P.No.9743/2022 

 

 

15.  The Supreme Court in the case of Dhanraj N Asawani v. 

Amarjeetsingh Mohindersingh Basi and Others decided on 

25.07.2023 in Criminal Appeal No.2093/2023 has held as under:-  

“15. Section 4 of the CrPC provides that all offences 

under the IPC shall be investigated, inquired, and tried 

according to the provisions of the CrPC. Section 4(2) 

structures the application of the CrPC in situations 

where a special procedure is prescribed under any 

special enactment.7 Section 4 is extracted below:  

 

4. Trial of offences under the Indian 

Penal Code and other laws. 

 — (1) All offences under the Indian 

Penal Code (45 of 1860) shall be 

investigated, inquired into, tried, and 

otherwise dealt with according to the 

provisions hereinafter contained. (2) All 

offences under any other law shall be 

investigated, inquired into, tried, and 

otherwise dealt with according to the 

same provisions, but subject to any 

enactment for the time being in force 

regulating the manner or place of 

investigating, inquiring into, trying or 

otherwise dealing with such offences. 

 

16. Section 4(2) lays down that the provisions of the 

CrPC shall apply to all offences under any other law 

apart from the IPC. However, the application of the 

CrPC will be excluded only where a special law 

prescribes special procedures to deal with the 

investigation, inquiry, or the trial of the special offence. 

For instance, in Mirza Iqbal Hussain v. State of Uttar 

Pradesh, this Court was called upon to determine 

whether the trial court had jurisdiction to pass an order 

of confiscation under the Prevention of Corruption Act, 
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1947. This Court held that the provisions of the CrPC 

would apply in full force because the Prevention of 

Corruption Act, 1947 did not provide for confiscation 

or prescribed any mode by which an order of 

confiscation could be made. Therefore, it was held that 

a court trying an offence under the Prevention of 

Corruption Act, 1947 was empowered to pass an order 

of confiscation in view of Section 452 of the CrPC. In 

determining whether a special procedure will override 

the general procedure laid down under the CrPC, the 

courts have to ascertain whether the special law 

excludes, either specifically or by necessary 

implication, the application of the provisions of the 

CrPC.  
 

17. The CrPC provides the method for conducting 

investigation, inquiry, and trial with the ultimate 

objective of determining the guilt of the accused in 

terms of the substantive law. The criminal proceedings 

kick in when the information of the commission of an 

offence is provided to the police or the magistrate. 

Section 154 of the CrPC details the procedure for 

recording the first information in relation to the 

commission of a cognizable offence. It provides that 

any information relating to the commission of a 

cognizable offence if given orally to an officer in 

charge of a police station shall be reduced into writing 

by them or under their direction. The information 

provided by the informant is known as the FIR. 

 

18. In Lalita Kumari v. Government of U P, a 

Constitution Bench of this Court held that the main 

object of an FIR from the point of the view of the 

informant is to set the criminal law in motion and from 

the point of view of the investigating authorities is to 

obtain information about the alleged criminal activity to 

take suitable steps to trace and punish the guilty. The 

criminal proceedings are initiated in the interests of the 
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public to apprehend and punish the guilty.11 It is a well 

settled principle of law that absent a specific bar or 

exception contained in a statutory provision, the 

criminal law can be set into motion by any individual. 

 

19. In A R Antulay v. Ramdas Sriniwas Nayak, a 

Constitution Bench of this Court held that the concept 

of locus standi of the complainant is not recognized in 

the criminal jurisprudence, except in situations where 

the statute creating an offence provides for the 

eligibility of the complainant. The Court observed that 

the right to initiate criminal proceedings cannot be 

whittled down because punishing an offender is in the 

interests of the society: 
 

“This general principle of nearly 

universal application is founded on a 

policy that an offence i.e. an act or 

omission made punishable by any law 

for the time being in force [See Section 

2(n) CrPC] is not merely an offence 

committed in relation to the person who 

suffers harm but is also an offence 

against society. The society for its 

orderly and peaceful development is 

interested in the punishment of the 

offender. Therefore, prosecution for 

serious offences is undertaken in the 

name of the State representing the 

people which would exclude any 

element of private vendetta or 

vengeance. If such is the public policy 

underlying penal statutes, who brings an 

act or omission made punishable by law 

to the notice of the authority competent 

to deal with it, is immaterial and 

irrelevant unless the statute indicates to 

the contrary. Punishment of the 

offender in the interest of the society 
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being one of the objects behind penal 

statutes enacted for larger good of the 

society, right to initiate proceedings 

cannot be whittled down, 

circumscribed or fettered by putting 

it into a strait-jacket formula of locus 

standi unknown to criminal 

jurisprudence, save and except 

specific statutory exception.”  

(emphasis supplied) 

 

21. The respondents have relied on the decision of 

this Court in Jamiruddin Ansari (supra) to contend 

that the 1960 Act, being a special law, will prevail 

over the provisions of the CrPC. In Jamiruddin 

Ansari (supra) the issue before a two-Judge Bench 

of this Court was whether Section 23(2) of the 

Maharashtra Control of Organized Crime Act, 

199914 excludes the application of Section 156(3) 

of the CrPC. The MCOCA is a special law enacted 

by the state legislature to prevent and control crimes 

by organized crime syndicates or gangs.  

 

Section 23 of MCOCA begins with a 

non-obstante clause. Section 23(2) 

provides that the special judge cannot 

take cognizance of any offence under 

the MCOCA without the previous 

sanction of a police officer not below 

the rank of the Additional Director 

General of Police. The relevant clause is 

extracted below: 23. (1) 

Notwithstanding anything contained in 

the Code,— (a) no information about 

the commission of an offence of 

organised crime under this Act, shall be 

recorded by a police officer without the 

prior approval of the police officer not 
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below the rank of the Deputy Inspector 

General of Police; (b) no investigation 

of an offence under the provisions of 

this Act shall be carried out by a police 

officer below the rank of the Deputy 

Superintendent of Police. (2) No Special 

Court shall take cognizance of any 

offence under this Act without the 

previous sanction of the police officer 

not below the rank of Additional 

Director General of Police. 

 

22. In Jamiruddin Ansari (supra), this Court held that 

the provisions of the MCOCA will prevail over the 

provisions of the CrPC. The Court held that a Special 

Judge is precluded from taking cognizance of a private 

complaint and order a separate inquiry without the 

previous sanction of the police officer not below the 

rank of Additional Director General of Police:  

 

67. We are also inclined to hold that in 

view of the provisions of Section 25 of 

MCOCA, the provisions of the said Act 

would have an overriding effect over 

the provisions of the Criminal 

Procedure Code and the learned Special 

Judge would not, therefore, be entitled 

to invoke the provisions of Section 

156(3) CrPC for ordering a special 

inquiry on a private complaint and 

taking cognizance thereupon, without 

traversing the route indicated in Section 

23 of MCOCA. In other words, even on 

a private complaint about the 

commission of an offence of organised 

crime under MCOCA cognizance 

cannot be taken by the Special Judge 

without due compliance with sub-
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section (1) of Section 23, which starts 

with a non obstante clause. 

 

23. In view of the stringent provisions of the MCOCA, 

Section 23 provides a procedural safeguard that no 

information of an offence alleged under the MCOCA 

shall be recorded without the prior approval of an 

officer below the rank of the Deputy Inspector General 

of Police. No investigation can be carried out by an 

officer below the rank of Deputy Superintendent of 

Police. Section 23(2) contains a specific bar against the 

taking of cognizance by a Special Judge without the 

previous sanction of a police officer not below the rank 

of Additional Director General of Police. In Rangku 

Dutta v. State of Assam, 15 this Court interpreted the 

purport of Section 20-A(2) of the Terrorist and 

Disruptive Activities (Prevention) Act, 1987,16 which 

was similar to Section 23 of the MCOCA. Section 20-A 

of the TADA is extracted below: 
 

“20-A.Cognizance of offence.—(1) 

Notwithstanding anything contained in 

the Code, no information about the 

commission of an offence under this 

Act shall be recorded by the police 

without the prior approval of the 

District Superintendent of Police. 

 

(2) No court shall take cognizance of 

any offence under this Actwithout the 

previous sanction of the Inspector 

General of Police, or as the case may 

be, the Commissioner of Police.” 

 

This Court held that the above provision was mandatory 

for two reasons: first, it commenced with an overriding 

clause; and second, it used the expression “No” to 

emphasize its mandatory nature. The Court observed 



                                                                                    14                                                    W.P.No.9743/2022 

 

that the use of the negative word “No” was intended to 

ensure that the provision is construed as mandatory. 

 

25. Further reliance has been placed by the respondent 

on the decision of this Court in Jeewan Kumar Raut 

(supra) to contend that Section 81(5B) debars by 

necessary implication any person other than the auditor 

or the Registrar from filing an FIR. In that case, the 

issue before this Court was whether the provisions of the 

Transplantation of the Human Organs Act, 199417 

barred the applicability of Section 167(2) of the CrPC 

pertaining to the grant of default bail. Section 22 of the 

TOHO Act prohibits taking of cognizance by courts 

except on a complaint made by an appropriate authority. 

This Court held that the TOHO Act is a special statute 

and will override the provisions of the CrPC so far as 

there is any conflict between the provisions of the two 

enactments. The Court further held that the police report 

filed by the CBI can only be considered as a complaint 

petition made by an appropriate authority under Section 

22 of the TOHO Act. Therefore, the filing of a police 

report in terms of Section 173(2) of the CrPC was held 

to be forbidden by necessary implication. Since CBI 

could not file a police report under Section 173(2), 

Section 167(2) of the CrPC was also held to be not 

applicable. 

 

26. Exclusion by necessary implication can be inferred 

from the language and the intent of a statute.18 In 

Jeewan Kumar Raut (supra), this Court looked at the 

words of the statute as well as the overall scheme of 

investigation under the CrPC to infer that Section 22 of 

the TOHO Act bars the applicability of Section 167(2) 

of the CrPC by necessary implication. In the present 

case, the 1960 Act casts a positive obligation on the 

auditor or the Registrar to file an FIR when they 

discover a financial irregularity in a co-operative 

society. Section 81(5B) demands accountability and 
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vigilance from the auditor and the Registrar in 

performance of their public duty. Moreover, a plain 

reading of the said provision does not lead to the 

conclusion that the legislature intends to debar any 

person other than the auditor or the Registrar from 

registering an FIR. Section 81(5B) cannot be interpreted 

to mean that any other person who comes to know about 

the financial irregularity on the basis of the audit report 

is debarred from reporting the irregularity to the police. 

In the absence of any specific provision or necessary 

intendment, such an inference will be against the 

interests of the society. The interests of the society will 

be safeguarded if financial irregularities in co-operative 

banks are reported to the police, who can subsequently 

take effective actions to investigate crimes and protect 

the commercial interests of the members of the society. 

In view of the above discussion, it is not possible for us 

to infer that Section 81(5B) of the 1960 Act bars by 

necessary implication any person other than an auditor 

or the Registrar from setting the criminal law into 

motion. 

 

27. From the narration of submissions before this Court, 

it appears that on 31 May 2021, the Minister in-charge 

of the Co-operative department has set aside the audit 

report while directing a fresh audit report for 2016-2017 

and 2017-2018. The order of the Minister has been 

called into question in independent proceedings before 

the High Court. This Court has been apprised of the fact 

that the proceedings are being heard before a Single 

Judge of the High Court. The proceedings which have 

been instituted to challenge the order of the Minister 

will have no bearing on whether the investigation by the 

police on the FIR which has been filed by the appellant 

should be allowed to proceed. The police have an 

independent power and even duty under the CrPC to 

investigate into an offence once information has been 

drawn to their attention indicating the commission of an 
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offence. This power is not curtailed by the provisions of 

1960 Act. There is no express bar and the provisions of 

Section 81(5B) do not by necessary implication exclude 

the investigative role of the police under the CrPC. 

 

28. The High Court has relied on the decision of this 

Court in State of Haryana v. Bhajan Lal to quash the 

FIR. In that case, this Court held that the High Court can 

exercise its powers under Article 226 of the Constitution 

or Section 482 of the CrPC to quash an FIR where there 

is an express legal bar engrafted in any provisions of a 

special law with respect to the institution and 

continuance of the proceedings. As held above, Section 

81(5B) does not contain any express or implied bar 

against any person from setting the criminal law in 

motion. 

 

29. In the circumstances, we are of the view that the 

High Court has erred in quashing the FIR which was 

lodged by the appellant. It is correct that the FIR 

adverted to the audit which was conducted in respect of 

the affairs of the co-operative society. However, once 

the criminal law is set into motion, it is the duty of the 

police to investigate into the alleged offence. This 

process cannot be interdicted by relying upon the 

provisions of sub-section (5B) which cast a duty on the 

auditor to lodge a first information report. 
 

16.  Counsel for petitioner could not point out any provision of 

law, which expressly or impliedly bars the application of provisions of 

Cr.P.C. and IPC. Merely because procedure has been provided under 

Section 89 and 92 of Madhya Pradesh Panchayat Raj Avam Gram 

Swaraj Adhiniyam, 1993 for recovery of the civil liability, it cannot be 

said that the provisions of Cr.P.C. and IPC have been ousted. For 

registration of FIR commission of cognizable offence is necessary and 
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the locus of complainant so far as it relates to criminal jurisprudence is 

concerned has no relevance. Anybody can set criminal agency in 

motion. In absence of any bar under the Madhya Pradesh Panchayat 

Raj Avam Gram Swaraj Adhiniyam, 1993 it cannot be said that the 

FIR could not have been lodged. Accordingly, the aforesaid contention 

is hereby rejected.  

Whether the allegations made in the FIR as well as in the enquiry 

report makes out a cognizable offence or not ? 

17.  It is submitted by counsel for petitioner that even if the entire 

allegations are accepted, still it would be clear that no cognizable 

offence is made out, therefore, the lodging of FIR is bad in law. It is 

submitted that the findings given in the enquiry report are incorrect and 

in fact the road was constructed. There is no question of any 

embezzlement. In fact, the petitioner was working as Sarpanch and 

allegation that the petitioner was acting as a puppet whereas the entire 

work of the Panchayat was hijacked by her son is false. The documents 

got burnt in an accident and it was not a deliberate act.  

18.  Considered the submissions made by counsel for petitioner.  

19.  It is well established principle of law that this Court while 

exercising power under Section 482 of Cr.P.C. has to rely upon the 

allegations made in the complaint. The defence of suspect cannot be 

looked into. If the allegations made in the FIR prima facie discloses a 

cognizable offence, then interference in the investigation is not proper 

and it should be done only in rarest of rare cases.  

20.  The Supreme Court in the case of Teeja Devi v. State of 

Rajasthan, reported in (2014) 15 SCC 221 has held as under:- 
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“5. It has been rightly submitted by the learned counsel 

for the appellant that ordinarily power under Section 

482 CrPC should not be used to quash an FIR because 

that amounts to interfering with the statutory power of 

the police to investigate a cognizable offence in 

accordance with the provisions of CrPC. As per law 

settled by a catena of judgments, if the allegations made 

in the FIR prima facie disclose a cognizable offence, 

interference with the investigation is not proper and it 

can be done only in the rarest of rare cases where the 

court is satisfied that the prosecution is malicious and 

vexatious. 

 

21.  The Supreme Court in the case of State of Orissa v. Ujjal 

Kumar Burdhan, reported in (2012) 4 SCC 547 has held as under: 

“8. It is true that the inherent powers vested in the High 

Court under Section 482 of the Code are very wide. 

Nevertheless, inherent powers do not confer arbitrary 

jurisdiction on the High Court to act according to 

whims or caprice. This extraordinary power has to be 

exercised sparingly with circumspection and as far as 

possible, for extraordinary cases, where allegations in 

the complaint or the first information report, taken on 

its face value and accepted in their entirety do not 

constitute the offence alleged. It needs little emphasis 

that unless a case of gross abuse of power is made out 

against those in charge of investigation, the High Court 

should be loath to interfere at the early/premature stage 

of investigation.” 

9. In State of W.B. v. Swapan Kumar Guha [(1982) 1 

SCC 561 : 1982 SCC (Cri) 283 : (1982) 3 SCR 121] , 

emphasising that the Court will not normally interfere 

with an investigation and will permit the inquiry into 

the alleged offence, to be completed, this Court 

highlighted the necessity of a proper investigation 

observing thus: (SCC pp. 597-98, paras 65-66) 
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“65. … An investigation is carried on 

for the purpose of gathering necessary 

materials for establishing and proving 

an offence which is disclosed. When an 

offence is disclosed, a proper 

investigation in the interests of justice 

becomes necessary to collect materials 

for establishing the offence, and for 

bringing the offender to book. In the 

absence of a proper investigation in a 

case where an offence is disclosed, the 

offender may succeed in escaping from 

the consequences and the offender may 

go unpunished to the detriment of the 

cause of justice and the society at large. 

Justice requires that a person who 

commits an offence has to be brought to 

book and must be punished for the 

same. If the court interferes with the 

proper investigation in a case where an 

offence has been disclosed, the offence 

will go unpunished to the serious 

detriment of the welfare of the society 

and the cause of the justice suffers. It is 

on the basis of this principle that the 

court normally does not interfere with 

the investigation of a case where an 

offence has been disclosed. … 
 

66. Whether an offence has been 

disclosed or not must necessarily 

depend on the facts and circumstances 

of each particular case. … If on a 

consideration of the relevant materials, 

the court is satisfied that an offence is 

disclosed, the court will normally not 

interfere with the investigation into the 

offence and will generally allow the 

investigation into the offence to be 
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completed for collecting materials for 

proving the offence.” 

(emphasis supplied) 

 

10. On a similar issue under consideration, in Jeffrey J. 

Diermeier v. State of W.B. [(2010) 6 SCC 243 : (2010) 

3 SCC (Cri) 138 : (2010) 2 SCC (Civ) 656] , while 

explaining the scope and ambit of the inherent powers 

of the High Court under Section 482 of the Code, one 

of us (D.K. Jain, J.) speaking for the Bench, has 

observed as follows: (SCC p. 251, para 20) 

“20. … The section itself envisages 

three circumstances under which the 

inherent jurisdiction may be exercised, 

namely, (i) to give effect to an order 

under the Code; (ii) to prevent abuse of 

the process of court; and (iii) to 

otherwise secure the ends of justice. 

Nevertheless, it is neither possible nor 

desirable to lay down any inflexible rule 

which would govern the exercise of 

inherent jurisdiction of the court. 

Undoubtedly, the power possessed by 

the High Court under the said provision 

is very wide but it is not unlimited. It 

has to be exercised sparingly, carefully 

and cautiously, ex debito justitiae to do 

real and substantial justice for which 

alone the court exists. It needs little 

emphasis that the inherent jurisdiction 

does not confer an arbitrary power on 

the High Court to act according to whim 

or caprice. The power exists to prevent 

abuse of authority and not to produce 

injustice.” 
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22.  The Supreme Court in the case of XYZ v. State of Gujarat, 

reported in (2019) 10 SCC 337 has held as under: 

 

“14. Having heard the learned counsel for the parties 

and after perusing the impugned order and other 

material placed on record, we are of the view that the 

High Court exceeded the scope of its jurisdiction 

conferred under Section 482 CrPC, and quashed the 

proceedings. Even before the investigation is completed 

by the investigating agency, the High Court entertained 

the writ petition, and by virtue of interim order [Kenal 

Vrajmohan Shah v. State of Gujarat, 2018 SCC OnLine 

Guj 432] granted by the High Court, further 

investigation was stalled. Having regard to the 

allegations made by the appellant/informant, whether 

the 2nd respondent by clicking inappropriate pictures of 

the appellant has blackmailed her or not, and further the 

2nd respondent has continued to interfere by calling 

Shoukin Malik or not are the matters for investigation. 

In view of the serious allegations made in the 

complaint, we are of the view that the High Court 

should not have made a roving inquiry while 

considering the application filed under Section 482 

CrPC. Though the learned counsel have made elaborate 

submissions on various contentious issues, as we are of 

the view that any observation or findings by this Court, 

will affect the investigation and trial, we refrain from 

recording any findings on such issues. From a perusal 

of the order of the High Court, it is evident that the 

High Court has got carried away by the 

agreement/settlement arrived at, between the parties, 

and recorded a finding that the physical relationship of 

the appellant with the 2nd respondent was consensual. 

When it is the allegation of the appellant, that such 

document itself is obtained under threat and coercion, it 

is a matter to be investigated. Further, the complaint of 

the appellant about interference by the 2nd respondent 

by calling Shoukin Malik and further interference is 
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also a matter for investigation. By looking at the 

contents of the complaint and the serious allegations 

made against 2nd respondent, we are of the view that 

the High Court has committed error in quashing the 

proceedings.” 

 

23.  The Supreme Court in the case of Varala Bharath Kumar v. 

State of Telangana, reported in (2017) 9 SCC 413 has held as under: 

“6. It is by now well settled that the extraordinary 

power under Article 226 or inherent power under 

Section 482 of the Code of Criminal Procedure can be 

exercised by the High Court, either to prevent abuse of 

process of the court or otherwise to secure the ends of 

justice. Where allegations made in the first information 

report/the complaint or the outcome of investigation as 

found in the charge-sheet, even if they are taken at their 

face value and accepted in their entirety do not prima 

facie constitute any offence or make out the case 

against the accused; where the allegations do not 

disclose the ingredients of the offence alleged; where 

the uncontroverted allegations made in the first 

information report or complaint and the material 

collected in support of the same do not disclose the 

commission of offence alleged and make out a case 

against the accused; where a criminal proceeding is 

manifestly attended with mala fide and/or where the 

proceeding is maliciously instituted with an ulterior 

motive for wreaking vengeance on the accused and 

with a view to spite him due to private and personal 

grudge, the power under Article 226 of the Constitution 

of India or under Section 482 of the Code of Criminal 

Procedure may be exercised. 

 

7. While exercising power under Section 482 or under 

Article 226 in such matters, the court does not function 

as a court of appeal or revision. Inherent jurisdiction 

under Section 482 of the Code though wide has to be 
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exercised sparingly, carefully or with caution and only 

when such exercise is justified by the tests specifically 

laid down under Section 482 itself. It is to be 

exercised ex debito justitiae to do real and substantial 

justice, for the administration of which alone courts 

exist. The court must be careful and see that its decision 

in exercise of its power is based on sound principles. 

The inherent powers should not be exercised to stifle a 

legitimate prosecution. Of course, no hard-and-fast rule 

can be laid down in regard to cases in which the High 

Court will exercise its extraordinary jurisdiction of 

quashing the proceedings at any stage.” 

 

24.  Thus, for ascertaining as to whether the FIR discloses 

commission of offence or not, this Court has to take allegations as it is 

on their face value. This Court cannot look into the defence of the 

suspect and it is for the suspect to prove his defence in the trial. If the 

allegations made in the FIR are considered on their face value as well 

as inquiry report submitted by NLM, it is clear that triable allegations 

have been made against the petitioner and, therefore FIR cannot be 

quashed in exercise of power either under Article 226 of Constitution 

of India or under Section 482 of Cr.P.C.  
 

Whether, the FIR has been lodged with mala fide intention or not ? 
  

25.  It is submitted by counsel for petitioner that FIR has been 

lodged with mala fide intentions.  

26.  The Supreme Court in the case of Renu Kumari v. Sanjay 

Kumar, reported in (2008) 12 SCC 346 has held as under:- 

“9.11. As noted above, the powers possessed by the 

High Court under Section 482 CrPC are very wide and 

the very plenitude of the power requires great caution 

in its exercise. The court must be careful to see that its 
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decision, in exercise of this power, is based on sound 

principles. The inherent power should not be exercised 

to stifle a legitimate prosecution. The High Court being 

the highest court of a State should normally refrain 

from giving a prima facie decision in a case where the 

entire facts are incomplete and hazy, more so when the 

evidence has not been collected and produced before 

the Court and the issues involved, whether factual or 

legal, are of magnitude and cannot be seen in their true 

perspective without sufficient material. Of course, no 

hard-and-fast rule can be laid down in regard to cases in 

which the High Court will exercise its extraordinary 

jurisdiction of quashing the proceeding at any stage. 

[See Janata Dal v. H.S. Chowdhary [(1992) 4 SCC 305 

: 1993 SCC (Cri) 36 : AIR 1993 SC 892] and Raghubir 

Saran (Dr.) v. State of Bihar [AIR 1964 SC 1 : (1964) 1 

Cri LJ 1] .] It would not be proper for the High Court to 

analyse the case of the complainant in the light of all 

probabilities in order to determine whether a conviction 

would be sustainable and on such premises arrive at a 

conclusion that the proceedings are to be quashed. It 

would be erroneous to assess the material before it and 

conclude that the complaint cannot be proceeded with. 

When an information is lodged at the police station and 

an offence is registered, then the mala fides of the 

informant would be of secondary importance. It is the 

material collected during the investigation and evidence 

led in the court which decides the fate of the accused 

person. The allegations of mala fides against the 

informant are of no consequence and cannot by 

themselves be the basis for quashing the proceedings. 

[See Dhanalakshmi v. R. Prasanna Kumar [1990 Supp 

SCC 686 : 1991 SCC (Cri) 142] , State of Bihar v. P.P. 

Sharma [1992 Supp (1) SCC 222 : 1992 SCC (Cri) 

192] , Rupan Deol Bajaj v. Kanwar Pal Singh 

Gill [(1995) 6 SCC 194 : 1995 SCC (Cri) 1059] , State 

of Kerala v. O.C. Kuttan [(1999) 2 SCC 651 : 1999 

SCC (Cri) 304] , State of U.P. v. O.P. Sharma [(1996) 
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7 SCC 705 : 1996 SCC (Cri) 497] , Rashmi 

Kumar v. Mahesh Kumar Bhada [(1997) 2 SCC 397 : 

1997 SCC (Cri) 415] , Satvinder Kaur v. State (Govt. of 

NCT of Delhi) [(1999) 8 SCC 728 : 1999 SCC (Cri) 

1503] and Rajesh Bajaj v. State NCT of Delhi [(1999) 3 

SCC 259 : 1999 SCC (Cri) 401] .]” 
 

27.  Therefore, if the complaint made against suspect makes out a 

cognizable offence, then the mala fide of the informant would be of 

secondary importance. It would be erroneous on the part of the Court 

to assess the material before trial is initiated and concluded.  

Whether, the preliminary enquiry is required or not ?  

28.  It is submitted by counsel for petitioner that Supreme Court 

in the case of Lalita Kumari v. Govt. of U.P., reported in (2014) 2 

SCC 1 has held that the preliminary enquiry is desirable and since 

preliminary enquiry has not been done, therefore lodging of FIR is bad.  

29.  Considered the submissions made by counsel for petitioner.  

30.  The Supreme Court in the case of Lalita Kumari (supra) has 

held as under:- 

“Conclusion/Directions 

120. In view of the aforesaid discussion, we hold: 

[120.1. The registration of FIR is mandatory under 

Section 154 of the Code, if the information discloses 

commission of a cognizable offence and no preliminary 

inquiry is permissible in such a situation. 

120.2. If the information received does not disclose a 

cognizable offence but indicates the necessity for an 

inquiry, a preliminary inquiry may be conducted only 

to ascertain whether cognizable offence is disclosed or 

not. 

120.3. If the inquiry discloses the commission of a 

cognizable offence, the FIR must be registered. In cases 
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where preliminary inquiry ends in closing the 

complaint, a copy of the entry of such closure must be 

supplied to the first informant forthwith and not later 

than one week. It must disclose reasons in brief for 

closing the complaint and not proceeding further. 

120.4. The police officer cannot avoid his duty of 

registering offence if cognizable offence is disclosed. 

Action must be taken against erring officers who do not 

register the FIR if information received by him 

discloses a cognizable offence. 

120.5. The scope of preliminary inquiry is not to verify 

the veracity or otherwise of the information received 

but only to ascertain whether the information reveals 

any cognizable offence. 

120.6. As to what type and in which cases preliminary 

inquiry is to be conducted will depend on the facts and 

circumstances of each case. The category of cases in 

which preliminary inquiry may be made are as under: 

(a) Matrimonial disputes/family disputes 

(b) Commercial offences 

(c) Medical negligence cases 

(d) Corruption cases 

(e) Cases where there is abnormal delay/laches in 

initiating criminal prosecution, for example, over 

3 months' delay in reporting the matter without 

satisfactorily explaining the reasons for delay. 

The aforesaid are only illustrations and not exhaustive 

of all conditions which may warrant preliminary 

inquiry. 

120.7. While ensuring and protecting the rights of the 

accused and the complainant, a preliminary inquiry 

should be made time-bound and in any case it should 

not exceed 7 days. The fact of such delay and the 

causes of it must be reflected in the General Diary 

entry. 

120.8. Since the General Diary/Station Diary/Daily 

Diary is the record of all information received in a 
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police station, we direct that all information relating to 

cognizable offences, whether resulting in registration of 

FIR or leading to an inquiry, must be mandatorily and 

meticulously reflected in the said diary and the decision 

to conduct a preliminary inquiry must also be reflected, 

as mentioned above. 

 

31.  Paragraph-120.4 of the judgment passed in Lalita Kumari 

(supra) caste a duty upon SHO to register an offence if the information 

discloses the cognizable offence. It has also been clarified that the 

scope of preliminary enquiry is not to verify the veracity and otherwise 

of the information received but the purpose is only to ascertain whether 

the information reveals any cognizable offence or not.  

32.  Now, the only question for consideration is as to whether the 

non holding of preliminary enquiry will vitiate the FIR or not ?  

33.   The Supreme Court in the case of Central Bureau of 

Investigation (CBI) and Anr. v.  Thommandru Hannah 

Vijayalakshmi @ T. H. Vijayalakshmi and Anr. decided on 

08.10.2021 in Criminal Appeal No.1045/2021 has held as under:- 
 

“9 (iii) A Preliminary Enquiry is only conducted when 

the information received is not sufficient to register a 

Regular Case. However, when the information 

available is adequate to register a Regular Case since it 

discloses the commission of a cognizable offence, no 

Preliminary Enquiry is necessary. This will depend on 

the facts and circumstances of each case, and the 

Preliminary Enquiry cannot be made mandatory for all 

cases of alleged corruption. This proposition finds 

support in the judgments of this Court in Lalita 

Kumari v. Govt. of UP and others (―Lalita 

Kumari) and The State of Telangana v. Managipet 

(―Managipet);  
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(iv) The FIR was registered on the basis of reliable 

source information collected during the investigation of 

another case18 in which the first respondent was one of 

the accused. During the investigation of that case, CBI 

conducted searches at four places belonging to the first 

respondent during which documents were seized and 

she was also examined. On the basis of such 

information and documents, the FIR was registered in 

the present case. Hence, there was no need for a 

Preliminary Enquiry; 

 

(v) There is also no need to conduct a Preliminary 

Enquiry since the respondents will be provided with an 

opportunity to explain each and every acquisition of 

their assets, and their income and expenditure during 

the check period, during the investigation. Hence, it 

was not necessary to provide this opportunity before the 

registration of an FIR (through a Preliminary Enquiry) 

since there would have been a risk of tampering with or 

destruction of evidence by the accused persons;  

 

(vi) The Investigating Officer has no duty to call for 

any explanation from the accused in relation to their 

assets before registering an FIR against them since 

doing so would further lengthen the proceeding. In any 

case, such an opportunity is available to the accused 

persons at the stage of trial. This principle emerges 

from the judgments of this Court in K. Veeraswami v. 

Union of India (―K. Veeraswamiǁ), Union of India 

and another v. W.N. Chadha, State of Maharashtra 

v. lshwar Piraji Kalpatri , Narendar G. Goel v. State 

of Maharashtra and Samaj Parivarthan Samudhaya 

v. State of Karnataka; 

 

 

D Whether a Preliminary Inquiry is mandatory 

before registering an FIR  
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D.1 Precedents of this Court 
 

12. Before proceeding with our analysis of the issue, it 

is important to understand what previous judgements of 

this Court have stated on the issue of whether CBI is 

required to conduct a Preliminary Enquiry before the 

registration of an FIR, especially in cases of alleged 

corruption against public servants. 

 

13. The first of these is a judgment of a two Judge 

Bench in P Sirajuddin (supra), in which it was observed 

that before a public servant is charged with acts of 

dishonesty amounting to serious misdemeanor, some 

suitable preliminary enquiry must be conducted in 

order to obviate incalculable harm to the reputation of 

that person. Justice G K Mitter held that: ― 
 

17…Before a public servant, 

whatever be his status, is publicly 

charged with acts of dishonesty which 

amount to serious misdemeanour or 

misconduct of the type alleged in this 

case and a first information is lodged 

against him, there must be some 

suitable preliminary enquiry into the 

allegations by a responsible officer. 

The lodging of such a report against a 

person, specially one who like the 

appellant occupied the top position in a 

department, even if baseless, would do 

incalculable harm not only to the officer 

in particular but to the department he 

belonged to, in general... 

 (emphasis supplied) 

 

14.  The above decision was followed by another two 

Judge Bench in Nirmal Singh Kahlon (supra), where it 

was observed that in accordance with the CBI Manual, 

the CBI may only be held to have established a prima 
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facie case upon the completion of a Preliminary 

Enquiry. Justice S B Sinha held thus: ― 
 

30. Lodging of a first information report 

by CBI is governed by a manual. It may 

hold a preliminary inquiry; it has been 

given the said power in Chapter VI of 

the CBI Manual. A prima facie case 

may be held to have been established 

only on completion of a preliminary 

enquiry. 

 

15.  The most authoritative pronouncement of law 

emerges from the decision of a Constitution Bench in 

Lalita Kumari (supra). The issue before the Court was 

whether ―a police officer is bound to register a first 

information report (FIR) upon receiving any 

information relating to commission of a cognizable 

offence under Section 154 of the Code of Criminal 

Procedure 1973…or the police officer has the power to 

conduct a ‗preliminary inquiry‘ in order to test the 

veracity of such information before registering the 

same‖. Answering this question on behalf of the Bench, 

Chief Justice P Sathasivam held that under Section 154 

of the Code of Criminal Procedure 197355, a police 

officer need not conduct a preliminary enquiry and 

must register an FIR when the information received 

discloses the commission of a cognizable offence. 

Specifically with reference to the provisions of the CBI 

Manual, the decision noted: ― 

 

89. Besides, the learned Senior Counsel 

relied on the special procedures 

prescribed under the CBI Manual to be 

read into Section 154. It is true that the 

concept of “preliminary inquiry” is 

contained in Chapter IX of the Crime 

Manual of CBI. However, this Crime 

Manual is not a statute and has not been 
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enacted by the legislature. It is a set of 

administrative orders issued for internal 

guidance of the CBI officers. It cannot 

supersede the Code. Moreover, in the 

absence of any indication to the 

contrary in the Code itself, the 

provisions of the CBI Crime Manual 

cannot be relied upon to import the 

concept of holding of preliminary 

inquiry in the scheme of the Code of 

Criminal Procedure. At this juncture, it 

is also pertinent to submit that CBI is 

constituted under a special Act namely, 

the Delhi Special Police Establishment 

Act, 1946 and it derives its power to 

investigate from this Act. 

 (emphasis supplied) 

 

However, the Court was also cognizant of the possible 

misuse of the powers under criminal law resulting in 

the registration of frivolous FIRs. Hence, it formulated 

―exceptions‖ to the general rule that an FIR must be 

registered immediately upon the receipt of information 

disclosing the commission of a cognizable offence. The 

Constitution Bench held: 

 

―115. Although, we, in unequivocal 

terms, hold that Section 154 of the Code 

postulates the mandatory registration of 

FIRs on receipt of all cognizable 

offences, yet, there may be instances 

where preliminary inquiry may be 

required owing to the change in genesis 

and novelty of crimes with the passage 

of time…  

 

[…]  
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117. In the context of offences 

relating to corruption, this Court in 

P. Sirajuddin [P. Sirajuddin v. State 

of Madras, (1970) 1 SCC 595 : 1970 

SCC (Cri) 240] expressed the need for 

a preliminary inquiry before 

proceeding against public servants.  

 

[…]  

 

119. Therefore, in view of various 

counterclaims regarding registration or 

non-registration, what is necessary is 

only that the information given to the 

police must disclose the commission 

of a cognizable offence. In such a 

situation, registration of an FIR is 

mandatory. However, if no cognizable 

offence is made out in the information 

given, then the FIR need not be 

registered immediately and perhaps 

the police can conduct a sort of 

preliminary verification or inquiry 

for the limited purpose of 

ascertaining as to whether a 

cognizable offence has been 

committed. But, if the information 

given clearly mentions the 

commission of a cognizable offence, 

there is no other option but to 

register an FIR forthwith. Other 

considerations are not relevant at the 

stage of registration of FIR, such as, 

whether the information is falsely given, 

whether the information is genuine, 

whether the information is credible, etc. 

These are the issues that have to be 

verified during the investigation of the 
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FIR. At the stage of registration of FIR, 

what is to be seen is merely whether the 

information given ex facie discloses the 

commission of a cognizable offence. If, 

after investigation, the information 

given is found to be false, there is 

always an option to prosecute the 

complainant for filing a false FIR. 

(emphasis supplied) 
 

The judgment provides the following 

conclusions: ― 

 

120. In view of the aforesaid discussion, 

we hold:  

 

120.1. The registration of FIR is 

mandatory under Section 154 of the 

Code, if the information discloses 

commission of a cognizable offence and 

no preliminary inquiry is permissible in 

such a situation.  

 

120.2. If the information received 

does not disclose a cognizable offence 

but indicates the necessity for an 

inquiry, a preliminary inquiry may 

be conducted only to ascertain 

whether cognizable offence is 

disclosed or not.  

 

[…]  

 

120.5. The scope of preliminary 

inquiry is not to verify the veracity or 

otherwise of the information received 

but only to ascertain whether the 

information reveals any cognizable 

offence.  



                                                                                    34                                                    W.P.No.9743/2022 

 

 

120.6. As to what type and in which 

cases preliminary inquiry is to be 

conducted will depend on the facts 

and circumstances of each case. The 

category of cases in which 

preliminary inquiry may be made are 

as under: 

 

[…]  

 

(d) Corruption cases  

 

[…]  

 

The aforesaid are only illustrations and 

not exhaustive of all conditions which 

may warrant preliminary inquiry. 

 

(emphasis supplied) 

 

The Constitution Bench thus held that a Preliminary 

Enquiry is not mandatory when the information 

received discloses the commission of a cognizable 

offence. Even when it is conducted, the scope of a 

Preliminary Enquiry is not to ascertain the veracity of 

the information, but only whether it reveals the 

commission of a cognizable offence. The need for a 

Preliminary Enquiry will depend on the facts and 

circumstances of each case. As an illustration, 

―corruption cases‖ fall in that category of cases where 

a Preliminary Enquiry ―may be made‖. The use of the 

expression ―may be made‖ goes to emphasize that 

holding a preliminary enquiry is not mandatory. 

Dwelling on the CBI Manual, the Constitution Bench 

held that: (i) it is not a statute enacted by the 

legislature; and (ii) it is a compendium of 
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administrative orders for the internal guidance of the 

CBI. 

 

16. The judgment in Lalita Kumari (supra) was 

analyzed by a three Judge Bench of this Court in 

Yashwant Sinha (supra) where the Court refused to 

grant the relief of registration of an FIR based on 

information submitted by the appellant-informant. In 

his concurring opinion, Justice K M Joseph described 

that a barrier to granting the relief of registration of an 

FIR against a public figure would be the observations 

of this Court in Lalita Kumari (supra) noting that a 

Preliminary Enquiry may be desirable before doing so. 

Justice Joseph observed: 

 

―108. Para 120.6 [of Lalita Kumari] 

deals with the type of cases in which 

preliminary inquiry may be made. 

Corruption cases are one of the 

categories of cases where a preliminary 

inquiry may be conducted… 

 

[…]  

 

110. In para 117 of Lalita Kumari 

[Lalita Kumari v. State of U.P., (2014) 

2 SCC 1 : (2014) 1 SCC (Cri) 524] , this 

Court referred to the decision in P. 

Sirajuddin v. State of Madras [P. 

Sirajuddin v. State of Madras, (1970) 1 

SCC 595 : 1970 SCC (Cri) 240] and 

took the view that in the context of 

offences related to corruption in the said 

decision, the Court has expressed a need 

for a preliminary inquiry before 

proceeding against public servants.  

 

[…] 
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112. In Lalita Kumari [Lalita Kumari v. 

State of U.P., (2014) 2 SCC 1 : (2014) 1 

SCC (Cri) 524] , one of the contentions 

which was pressed before the Court was 

that in certain situations, preliminary 

inquiry is necessary. In this regard, 

attention of the Court was drawn to CBI 

Crime Manual… 

 

 […] 

 

114. The Constitution Bench in Lalita 

Kumari [Lalita Kumari v. State of U.P., 

(2014) 2 SCC 1 : (2014) 1 SCC (Cri) 

524] , had before it, the CBI Crime 

Manual. It also considered the decision 

of this Court in P. Sirajuddin [P. 

Sirajuddin v. State of Madras, (1970) 1 

SCC 595 : 1970 SCC (Cri) 240] which 

declared the necessity for preliminary 

inquiry in offences relating to 

corruption. Therefore, the petitioners 

may not be justified in approaching this 

Court seeking the relief of registration 

of an FIR and investigation on the same 

as such. This is for the reason that one 

of the exceptions where immediate 

registration of FIR may not be resorted 

to, would be a case pointing fingers at a 

public figure and raising the allegation 

of corruption. This Court also has 

permitted preliminary inquiry when 

there is delay, laches in initiating 

criminal prosecution, for example, over 

three months. A preliminary inquiry, it 

is to be noticed in para 120.7, is to be 

completed within seven days. 
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(emphasis supplied) 

 

17. The decision of a two Judge Bench in Managipet 

(supra) thereafter has noted that while the decision in 

Lalita Kumari (supra) held that a Preliminary Enquiry 

was desirable in cases of alleged corruption, that does 

not vest a right in the accused to demand a Preliminary 

Enquiry. Whether a Preliminary Enquiry is required or 

not will depends on the facts and circumstances of each 

case, and it cannot be said to be mandatory requirement 

without which a case cannot be registered against the 

accused in corruption cases. Justice Hemant Gupta held 

thus: 

 

―28. In Lalita Kumari [Lalita 

Kumari v. State of U.P., (2014) 2 SCC 

1 : (2014) 1 SCC (Cri) 524] , the 

Court has laid down the cases in 

which a preliminary inquiry is 

warranted, more so, to avoid an 

abuse of the process of law rather 

than vesting any right in favour of an 

accused. Herein, the argument made 

was that if a police officer is doubtful 

about the veracity of an accusation, he 

has to conduct a preliminary inquiry and 

that in certain appropriate cases, it 

would be proper for such officer, on the 

receipt of a complaint of a cognizable 

offence, to satisfy himself that prima 

facie, the allegations levelled against the 

accused in the complaint are credible…  

 

29. The Court concluded that the 

registration of an FIR is mandatory 

under Section 154 of the Code if the 

information discloses commission of a 

cognizable offence and no preliminary 
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inquiry is permissible in such a 

situation… 

 

30. It must be pointed out that this 

Court has not held that a preliminary 

inquiry is a must in all cases. A 

preliminary enquiry may be conducted 

pertaining to matrimonial 

disputes/family disputes, commercial 

offences, medical negligence cases, 

corruption cases, etc. The judgment of 

this Court in Lalita Kumari [Lalita 

Kumari v. State of U.P., (2014) 2 SCC 

1 : (2014) 1 SCC (Cri) 524] does not 

state that proceedings cannot be 

initiated against an accused without 

conducting a preliminary inquiry.  

 

[…] 

 

32…The scope and ambit of a 

preliminary inquiry being necessary 

before lodging an FIR would depend 

upon the facts of each case. There is 

no set format or manner in which a 

preliminary inquiry is to be 

conducted. The objective of the same 

is only to ensure that a criminal 

investigation process is not initiated 

on a frivolous and untenable 

complaint. That is the test laid down 

in Lalita Kumari [Lalita Kumari v. 

State of U.P., (2014) 2 SCC 1 : (2014) 

1 SCC (Cri) 524] . 

 

33. In the present case, the FIR itself 

shows that the information collected is 

in respect of disproportionate assets of 
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the accused officer. The purpose of a 

preliminary inquiry is to screen wholly 

frivolous and motivated complaints, in 

furtherance of acting fairly and 

objectively. Herein, relevant 

information was available with the 

informant in respect of prima facie 

allegations disclosing a cognizable 

offence. Therefore, once the officer 

recording the FIR is satisfied with such 

disclosure, he can proceed against the 

accused even without conducting any 

inquiry or by any other manner on the 

basis of the credible information 

received by him. It cannot be said that 

the FIR is liable to be quashed for the 

reason that the preliminary inquiry 

was not conducted. The same can 

only be done if upon a reading of the 

entirety of an FIR, no offence is 

disclosed. Reference in this regard, is 

made to a judgment of this Court in 

State of Haryana v. Bhajan Lal [State of 

Haryana v. Bhajan Lal, 1992 Supp (1) 

SCC 335 : 1992 SCC (Cri) 426] 

wherein, this Court held inter alia that 

where the allegations made in the FIR 

or the complaint, even if they are taken 

at their face value and accepted in their 

entirety, do not prima facie constitute 

any offence or make out a case against 

the accused and also where a criminal 

proceeding is manifestly attended with 

mala fides and/or where the proceeding 

is maliciously instituted with an ulterior 

motive for wreaking vengeance on the 

accused and with a view to spite him 

due to private and personal grudge. 
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34. Therefore, we hold that the 

preliminary inquiry warranted in 

Lalita Kumari [Lalita Kumari v. 

State of U.P., (2014) 2 SCC 1 : (2014) 

1 SCC (Cri) 524] is not required to be 

mandatorily conducted in all 

corruption cases. It has been 

reiterated by this Court in multiple 

instances that the type of preliminary 

inquiry to be conducted will depend 

on the facts and circumstances of 

each case. There are no fixed 

parameters on which such inquiry 

can be said to be conducted. 

Therefore, any formal and informal 

collection of information disclosing a 

cognizable offence to the satisfaction 

of the person recording the FIR is 

sufficient.  

(emphasis supplied) 

 

18. In Charansingh (supra), the two Judge bench was 

confronted with a challenge to a decision to hold a 

Preliminary Enquiry. The court adverted to the ACB 

Manual in Maharashtra and held that a statement 

provided by an individual in an ―open inquiry‖ in the 

nature of a Preliminary Enquiry would not be 

confessional in nature and hence, the individual cannot 

refuse to appear in such an inquiry on that basis. Justice 

M R Shah, writing for the two Judge bench consisting 

also of one of us (Justice D Y Chandrachud) held: 

 

―11. However, whether in a case of a 

complaint against a public servant 

regarding accumulating the assets 

disproportionate to his known sources 

of income, which can be said to be an 
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offence under Section 13(1)(e) of the 

Prevention of Corruption Act, 1988, an 

enquiry at pre-FIR stage is permissible 

or not and/or it is desirable or not, if any 

decision is required, the same is 

governed by the decision of this Court 

in Lalita Kumari [Lalita Kumari v. State 

of U.P., (2014) 2 SCC 1 : (2014) 1 SCC 

(Cri) 524] .  

11.1. While considering the larger 

question, whether police is duty-bound 

to register an FIR and/or it is mandatory 

for registration of FIR on receipt of 

information disclosing a cognizable 

offence and whether it is mandatory or 

the police officer has option, discretion 

or latitude of conducting preliminary 

enquiry before registering FIR, this 

Court in Lalita Kumari [Lalita Kumari 

v. State of U.P., (2014) 2 SCC 1 : 

(2014) 1 SCC (Cri) 524] has observed 

that it is mandatory to register an FIR 

on receipt of information disclosing a 

cognizable offence and it is the general 

rule. However, while holding so, this 

Court has also considered the 

situations/cases in which preliminary 

enquiry is permissible/desirable. While 

holding that the registration of FIR is 

mandatory under Section 154, if the 

information discloses commission of a 

cognizable offence and no preliminary 

enquiry is permissible in such a 

situation and the same is the general 

rule and must be strictly complied with, 

this Court has carved out certain 

situations/cases in which the 

preliminary enquiry is held to be 
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permissible/desirable before 

registering/lodging of an FIR. It is 

further observed that if the information 

received does not disclose a cognizable 

offence but indicates the necessity for 

an inquiry, a preliminary enquiry may 

be conducted to ascertain whether 

cognizable offence is disclosed or not. It 

is observed that as to what type and in 

which cases the preliminary enquiry is 

to be conducted will depend upon the 

facts and circumstances of each case.  

 

[…] 

 

14. In the context of offences relating to 

corruption, in para 117 in Lalita Kumari 

[Lalita Kumari v. State of U.P., (2014) 

2 SCC 1 : (2014) 1 SCC (Cri) 524] , this 

Court also took note of the decision of 

this Court in P. Sirajuddin v. State of 

Madras [P. Sirajuddin v. State of 

Madras, (1970) 1 SCC 595 : 1970 SCC 

(Cri) 240] in which case this Court 

expressed the need for a preliminary 

enquiry before proceeding against 

public servants. 

 

 […] 

 

15.1. Thus, an enquiry at pre-FIR 

stage is held to be permissible and not 

only permissible but desirable, more 

particularly in cases where the 

allegations are of misconduct of 

corrupt practice acquiring the 

assets/properties disproportionate to 

his known sources of income. After 
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the enquiry/enquiry at pre-registration 

of FIR stage/preliminary enquiry, if, on 

the basis of the material collected 

during such enquiry, it is found that the 

complaint is vexatious and/or there is no 

substance at all in the complaint, the 

FIR shall not be lodged. However, if 

the material discloses prima facie a 

commission of the offence alleged, the 

FIR will be lodged and the criminal 

proceedings will be put in motion and 

the further investigation will be 

carried out in terms of the Code of 

Criminal Procedure. Therefore, such 

a preliminary enquiry would be 

permissible only to ascertain whether 

cognizable offence is disclosed or not 

and only thereafter FIR would be 

registered. Therefore, such a 

preliminary enquiry would be in the 

interest of the alleged accused also 

against whom the complaint is made. 

 

15.2. Even as held by this Court in CBI 

v. Tapan Kumar Singh [CBI v. Tapan 

Kumar Singh, (2003) 6 SCC 175 : 

2003 SCC (Cri) 1305] , a GD entry 

recording the information by the 

informant disclosing the commission of 

a cognizable offence can be treated as 

FIR in a given case and the police has 

the power and jurisdiction to investigate 

the same. However, in an appropriate 

case, such as allegations of misconduct 

of corrupt practice by a public servant, 

before lodging the first information 

report and further conducting the 

investigation, if the preliminary enquiry 
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is conducted to ascertain whether a 

cognizable offence is disclosed or not, 

no fault can be found. Even at the stage 

of registering the FIR, what is required 

to be considered is whether the 

information given discloses the 

commission of a cognizable offence and 

the information so lodged must provide 

a basis for the police officer to suspect 

the commission of a cognizable offence. 

At this stage, it is enough if the police 

officer on the basis of the information 

given suspects the commission of a 

cognizable offence, and not that he must 

be convinced or satisfied that a 

cognizable offence has been committed. 

Despite the proposition of law laid 

down by this Court in a catena of 

decisions that at the stage of lodging 

the first information report, the 

police officer need not be satisfied or 

convinced that a cognizable offence 

has been committed, considering the 

observations made by this Court in P. 

Sirajuddin [P. Sirajuddin v. State of 

Madras, (1970) 1 SCC 595 : 1970 

SCC (Cri) 240] and considering the 

observations by this Court in Lalita 

Kumari [Lalita Kumari v. State of 

U.P., (2014) 2 SCC 1 : (2014) 1 SCC 

(Cri) 524] before lodging the FIR, an 

enquiry is held and/or conducted 

after following the procedure as per 

Maharashtra State AntiCorruption & 

Prohibition Intelligence Bureau 

Manual, it cannot be said that the 

same is illegal and/or the police 

officer, Anti-Corruption Bureau has 
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no jurisdiction and/or authority 

and/or power at all to conduct such 

an enquiry at pre-registration of FIR 

stage. 

 

(emphasis supplied) 

 

19. Hence, all these decisions do not mandate that a 

Preliminary Enquiry must be conducted before the 

registration of an FIR in corruption cases. An FIR will 

not stand vitiated because a Preliminary Enquiry has 

not been conducted. The decision in Managipet (supra) 

dealt specifically with a case of Disproportionate 

Assets. In that context, the judgment holds that where 

relevant information regarding prima facie allegations 

disclosing a cognizable offence is available, the officer 

recording the FIR can proceed against the accused on 

the basis of the information without conducting a 

Preliminary Enquiry. 

 

20. This conclusion is also supported by the judgment 

of another Constitution Bench in K. Veeraswami 

(supra). The judgment was in context of Section 5(1)(e) 

of the old Prevention of Corruption Act 1947, which is 

similar to Section 13(1)(e) of the PC Act. It was argued 

that: (i) a public servant must be afforded an 

opportunity to explain the alleged Disproportionate 

Assets before an Investigating Officer; (ii) this must 

then be included and explained by the Investigating 

Officer while filing the charge sheet; and (iii) the 

failure to do so would render the charge sheet invalid. 

Rejecting this submission, the Constitution Bench held 

that doing so would elevate the Investigating Officer to 

the role of an enquiry officer or a Judge and that their 

role was limited only to collect material in order to 

ascertain whether the alleged offence has been 

committed by the public servant. In his opinion for 
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himself and Justice Venkatachaliah, Justice K 

Jagannatha Shetty held thus: 

 

―75…since the legality of the charge-

sheet has been impeached, we will deal 

with that contention also. Counsel laid 

great emphasis on the expression ―for 

which he cannot satisfactorily account‖ 

used in clause (e) of Section 5(1) of the 

Act. He argued that that term means that 

the public servant is entitled to an 

opportunity before the Investigating 

Officer to explain the alleged 

disproportionality between assets and 

the known sources of income. The 

Investigating Officer is required to 

consider his explanation and the charge-

sheet filed by him must contain such 

averment. The failure to mention that 

requirement would vitiate the charge-

sheet and renders it invalid. This 

submission, if we may say so, 

completely overlooks the powers of the 

Investigating Officer. The Investigating 

Officer is only required to collect 

material to find out whether the offence 

alleged appears to have been 

committed. In the course of the 

investigation, he may examine the 

accused. He may seek his clarification 

and if necessary he may cross check 

with him about his known sources of 

income and assets possessed by him. 

Indeed, fair investigation requires as 

rightly stated by Mr A.D. Giri, learned 

Solicitor General, that the accused 

should not be kept in darkness. He 

should be taken into confidence if he is 
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willing to cooperate. But to state that 

after collection of all material the 

Investigating Officer must give an 

opportunity to the accused and call 

upon him to account for the excess of 

the assets over the known sources of 

income and then decide whether the 

accounting is satisfactory or not, 

would be elevating the Investigating 

Officer to the position of an enquiry 

officer or a judge. The Investigating 

Officer is not holding an enquiry 

against the conduct of the public 

servant or determining the disputed 

issues regarding the 

disproportionality between the assets 

and the income of the accused. He 

just collects material from all sides 

and prepares a report which he files 

in the court as charge-sheet. 

 

(emphasis supplied) 

 

Therefore, since an accused public servant does not 

have a right to be afforded a chance to explain the 

alleged Disproportionate Assets to the Investigating 

Officer before the filing of a charge sheet, a similar 

right cannot be granted to the accused before the filing 

of an FIR by making a Preliminary Enquiry 

mandatory.” 
 

 

34.  Therefore, it is clear that non holding of preliminary enquiry  

will not vitiate the FIR. Furthermore, this Court has already come to 

the conclusion that allegations made against the petitioner makes out a 

cognizable offence.  
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35.  Considering the totality of the facts and circumstances of the 

case, this Court is of the considered opinion that no case is made out 

warranting quashment of FIR or warranting quashment  of direction to 

lodge FIR. 

36.  Accordingly, the petition fails and is hereby dismissed.  

37.  Interim order dated 28.04.2022 is hereby vacated. 

 

 

(G.S. AHLUWALIA) 

JUDGE 
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