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Law laid down The Madhya Pradesh Sah Chikitsiya
Parishad Adhiniyam, 2000 and Madhya
Pradesh Para Medical Education (Norms
and Guidelines for Establishment of Para
Medical Institutions) Rules, 2007 and M.P.
Ayur Vigyan Vishwavidyalaya Act, 2011
"Vishwavidyalay Act' and Madhya Pradesh
Ayurvigyan Vishwavidyalaya (Condition for
Colleges/Institutions to admit the Privileges
of the University and Withdrawal of such
Privileges) Statute, 2013 ('Statute, 2013").

(1) The running of an Institution depends
on the recognition and affiliation by




different statutory bodies constituted under
the said enactments and are required to act
as per the procedure laid down in the
statute/rules. The said bodies being "State"
are bound to act in coordination and
harmony.

(2) Lex non cogit ad impossibilia — It is not
expected from a litigant/person that he will
perform something which is impossible to
be performed.

(3) MNullus commodum capere potest de
injuria_sua propria - No one can take
benefit of its own wrong. The university
issued the notification inviting online
applications for affiliation on 04.03.2020 i.e.
after the last date of admission of students
1.e., 02.03.2020. Thus, the affiliation before
the last date was not possible. The
University cannot take advantage of its own
wrong and issuance of notification contrary
to the statute of 2013.

(4) The Doctrine of Negative Equality - In
the facts of this case, the notification
inviting online application was filed on
04.03.2020. The applications of 40 colleges
were  entertained  pursuant to  this
notification. The application of present
petitioner was declined by stating that it
runs contrary to the cut-off date prescribed
in the statute. This amounts to a
discriminatory and arbitrary action which
cannot be supported on the basis of Doctrine
of negative equality.

(5) Practise and Procedure — The specific
pleadings in the writ petition and rejoinder
were not refuted in the additional return.
The averments shall be treated to be
admitted.
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ORDER
(06/01/2022)

Sujoy Paul, J. :

In this petition filed under Article 226 of the Constitution of India,
the petitioner-college has prayed for a direction to respondent No.3-
University for issuance of formal order of affiliation on the basis of
inspection conducted on 22.02.2021. It is further prayed that students
admitted by petitioner-college in Bachelor in Medical Lab Technology
(Degree Course) and Diploma in Medical Lab Technician be allowed to
appear in the examinations for the academic session 2019-20. The
petitioners have also assailed the order dated 17.12.2021 (Annexure R/3-
2) passed by respondent No.3 by amending the petition whereby prayer
for affiliation made by the petitioner was declined by the University.

2. Draped in brevity, the necessary facts for adjudication of this
matter are that the petitioner-college was established to impart education
in Para Medical Course at Amarwada, District Chhindwara. The
petitioner-college got itself affiliated with Civil Hospital, Amarwada by
order dated 24.07.2019 for imparting training to its pupil. The Civil
Hospital, Chhindwada is a 100 bedded Hospital. The Madhya Pradesh
Sah Chikitsiya Parishad Adhiniyam, 2000 (hereinafter referred as
‘Adhiniyam’) governs the field and respondent No.2 is a statutory body
constituted under this Adhiniyam. The respondent No.2 is competent to

grant recognition to the institutions for running Para Medical Education
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Courses in the State of Madhya Pradesh.

3. In exercise of powers under Section 45 of the said Adhiniyam,
Madhya Pradesh Para Medical Education (Norms and Guidelines
for Establishment of Para Medical Institutions) Rules, 2007 were
framed which provides criteria for grant of recognition for running
Medical Education Courses.  The petitioner-college preferred an
application before respondent No.2 on 15.4.2019 (Annexure R-2/1)
seeking the recognition. The application was submitted in prescribed
format and requisite fees for grant of recognition for Degree and Diploma
Courses was paid. In turn, respondent No.2 conducted spot inspection
and verified the documents. The petitioner was found eligible and
entitled for establishment of institutions for running said courses and
accordingly by order dated 20.02.2020 (Annexure P/3), recognition was
granted to the petitioner.

4. In terms of conditions stipulated in the recognition order dated
20.02.2020, the petitioner uploaded the particulars of students and it was
also required to submit the security deposit of FDR of Rs.3,47,196/- with
respondent No.2. The petitioner admitted 50 students in Bachelor Course
and 05 students in Diploma Course and uploaded their particulars on the
website of respondent No.2 before the last date i.e. 02.03.2020. The list
of students and proof of FDR deposit are filed as Annexures P/4 and P/5
respectively.

5. As required, the petitioner intended to submit application for grant
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of affiliation with the University as per M.P. Ayur Vigyan
Vishwavidyalaya Act, 2011 (hereinafter referred as ‘Vishwavidyalay
Act’). Shri Sanjay K. Agrawal, learned counsel for the petitioner submits
that the only mode of receiving application for affiliation was “Online
Mode” and no offline application was entertained. The online application
can be preferred only when Portal of the University is opened. For the
first time, by notification dated 04.03.2020 (Annexure P/6), University
opened the Portal and invited applications for affiliation. The petitioner
submitted its application and paid requisite fees etc. per student. The
online application dated 09.03.2020 is placed on record as Annexure P/7.
The last date for submission of application for affiliation was extended
upto 30.04.2020 by order dated 03.04.2020 (Annexure P/8). Thereafter,
respondent No.3 issued notifications dated 24.8.2020, 26.9.2020 and
03.10.2020 for registration of students admitted in Para Medical Course
in State of M.P. The fees so deposited by the petitioner for affiliation for
the academic session 2019-20 was duly accepted by respondent No.3.
Login User Name and Password in favour of petitioner during online
registration were generated. It is further pointed out that students of
petitioner’s college were duly registered by respondent No.3 which is
evident by Annexure P/9.

6. As per averments of the petition, the inspection team of University

conducted spot inspection of college on 22.02.2021 and they were fully
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satisfied with the infrastructure and faculty of petitioner-college. The
inspection report was not provided to the petitioner.

7. Shri Sanjay K. Agrawal, learned counsel for the petitioner submits
that as per certain instructions mentioned in the recognition order dated
20.02.2020, the petitioner was required to fulfill certain formalities.
However, the facts narrated hereinabove will show that said conditions
were impossible to be translated into reality and for such impossibility,
the institution and students cannot be made to suffer.

8. It 1s argued that a conjoint reading of condition No.1 and 8 of
recognition order dated 20/02/2020 (Annexure P/3) makes it clear that
last date of admission of students was fixed as 02/03/2020. Before
admitting the students, institution was required to obtain affiliation from
the university. In the event, admissions take place after 02/03/2020, the
institution was required to pay late fee of Rs.1000/- per student.

9. Learned counsel for the petitioner strenuously contended that the
online portal for receiving affiliation was opened by the university for the
first time on 04/03/2020. The petitioner promptly submitted their
application for affiliation on 09/03/2020. Petitioner had no option but to
admit the students before 02/03/2020, the last date prescribed in the order
dated 20/02/2020 failing which the petitioner had to bear the burden of

late fees.

10. The respondent Nos. 2 & 3 acted in such a manner which created

an element of impossibility for the petitioner. To elaborate, it is
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contended that on the one hand, in the recognition order, it is mentioned
that students must be admitted till 02/03/2020 and affiliation must be
obtained from concerned university before admission of the students and,
on the other hand, the university opened the portal after the said cut of
date. Petitioner cannot be expected to perform something which was
impossible, moreso, when such thing which was beyond the control of

the petitioner.

11. It is pointed out that this Court vide order dated 02/12/2021
directed the university to explain as to how and under what circumstance
and under which provision of law, the notification Annexure P/6 was
issued inviting online applications for affiliation on 04/03/2020 for the
Academic Sessions 2019-20 which got over by that time. In order to save
their skin and with a vengeance, the university passed the impugned
order dated 17/12/2021 (Annexure R/3-2) and rejected the application for

affiliation.

12.  Criticising this order, Shri Agrawal, learned counsel for the
petitioner, urged that application was dismissed on technical grounds. No
defects in infrastructure or faculty etc. were found. All the reasons
assigned in the rejection order dated 17/12/2021 are bad in law.
Respondent Nos. 2 and 3 are responsible for entire crises and grievance

of the petitioner.

13.  The stand of the petitioner is that the respondents have rejected the
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prayer for affiliation in the teeth of its statute which permits affiliation
upto 31* October of the preceding year. However, for 40 colleges, they
consciously and calculatedly breached the said cut off date and granted
them affiliation. The petitioner was given an arbitrary and discriminatory
treatment. The specific averments in this regard were made in the
rejoinder and a chart was prepared and filed for this purpose. Shri
Agrawal, learned counsel for the petitioner submits that the specific
averments made in this regard in the rejoinder have not been rebutted in

the additional return of respondent No.3.

14. The ground taken in the additional return regarding non-deposit of
fees cannot be a ground to reject the claim of the petitioner because this
1s not one of the reasons mentioned in the rejection order dated
17/12/2021 (Annexure R/3-2). The validity of an order must be seen on
the basis of reasons assigned in the impugned order and not on the basis
of return or additional return filed in the Court. Reliance is placed on the
Constitutional Bench judgment of Supreme Court in the case of
Mohinder Singh Gill vs. Chief Election Commissioner, 1978 (1) SCC

405.

15. The petitioner submits that when portal was opened by the
University, as per Madhya Pradesh Ayurvigyan Vishwavidyalaya
(Condition for Colleges/Institutions to admit the Privileges of the
University and Withdrawal of such Privileges) Statute, 2013

(hereinafter referred as ‘Statute of 2013”), the last date for admission was
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already over. Thus, with eyes opened, the university opened the portal
and invited applications. The petitioner and other 40 colleges submitted
their online applications for affiliation. Except petitioner, applications of
other persons were entertained. When such a conscious decision was
taken, the Principle of Negative Equality cannot be pressed into service.
It is further argued that it is not expected from a person to comply
something which is impossible to be complied with. Reliance is placed
on 2005(1) SCC 191, 1996(6) SCC 342 and judgment of this Court

reported in 1997(1) MPLJ 208.

16. Reference is made to the judgment of Supreme Court reported in
1979 (2) SCC 409 (Motilal Padampat Sugar Mills Co. Ltd. vs. State
of U.P. & Ors.) to bolster the submission that the petitioner altered his
position pursuant to the opening of online portal for inviting applications
for affiliation and, therefore, respondents are bound by the Principles of
Promissory Estoppel. By no stretch of imagination, submits Shri
Agrawal that the respondent No.3 can be permitted to take a U-turn after
giving affiliation to 40 similarly situated institutions. Lastly, it is argued

that university cannot be permitted to take advantage of its own wrong.

17.  Shri Piyush Dharmadhikari, learned Government Advocate for the

respondent/State submits that State is a formal party.

18.  Shri Piyush Tiwari, learned counsel for respondent No.2, submits

that the recognition was given with some delay because counsel was
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waiting for the inspection report (Annexure R/2-7). The main contest in

this case is between petitioner and respondent No.3.

19. Shri Satish Verma, learned counsel for the respondent no. 3
submits that affairs of the University were not conducted in a proper
manner which compelled the Government to invoke relevant provision of
the Vishwavidhyalaya Adhiniyam and appoint the Divisional
Commissioner as Vice Chancellor. Before his appointment as Vice
Chancellor w.e.f. August 2021, if any affiliation is given to any
educational institution contrary to Statute of 2013, it will not create
any right in favour of the petitioner-institution. The petitioner cannot
claim benefit of negative equality. Reliance is placed on 2006 (13) SCC
673 (Sunil Oraon (minor) Through Guardian & Ors. vs. CBSE &
Ors.), 2012 (2) SCC 425 (Adarsh Shiksha Mahavidyalaya & Ors. vs.
Subhash Rahangdale & Ors.), 2013 (1) SCC 223 (National Council
for Teacher Education & Ors. vs. Public Education Society & Ors.
and 2016 (12) SCC 517 (Committee of Management Anuragi Devi
Degree College & Anr. vs. State of U.P. & Anr.). Article 14 of the
Constitution does not envisage negative equality submits Shri Verma
and urged that examples cited by petitioner in his rejoinder cannot give
him any benefit.

20. Shri Verma further submits that as per the terms and conditions
mentioned in the recognition order dated 20™ March 2020, it is clear that

petitioner had to obtain affiliation before admission of the students.
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Since such affiliation has not been obtained, the petitioner cannot claim
affiliation or any other benefits attached thereto.

21. In rejoinder submission, Shri Sanjay K. Agrawal, learned counsel
for the petitioner placed reliance on document dated 26.11.2021 filed
with IA No. 13185/21 and urged that this notification for the academic
sessions 2020-2022 is issued by the present Vice Chancellor (Divisional
Commissioner). This notification is also issued after the cut oft date of
31* of October mentioned in Clause 5(2) of Statute of 2013.

22.  The parties confined their arguments to the extent indicated above.
We have heard learned counsel for the parties at length and perused the
record.

23. Before dealing with rival contentions, it is apposite to quote the

terms and conditions of the recognition order dated 20.2.2020 :-

“3Tagd e —

1. 9l B 7Y, We—fbcdy yRve & waw -
AT IR Ude T 31 BIIAE] FU~ HR IRYG gRI
SRl Ureged AR Rerr deerr s WAfSHd
uregHAl H W gRT uRyg gRT MeEiRa sifed fafr o2
#2020 TP B B Y b T bl |

2. ¥y Wb uRvg & fFrm— fafes ey
fuiRa den gr1 weifdered d Swyad /arg Y
Wi o Fgfad a3 Uk 89 & qd Bl ST ATID
BT AT IRNg &I ey g fhar SR |

3. W ERT AY. ¥We— Rfbxiy uRyg  gR1T 9”0 T

gaer Rl @ AR B BEl & YA @ Hriargl @
SR |

4. YEA/URYE B IR 9 9T AFF R BT SIH arel
AT TG SMhRASG PRI & SRIE GRRAT BT IaeTdh
AEIRT UGTH HRAT BT UG G gRT 3iFcled 3fded &
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a9 ) TS AN gy b wger 9 & qregq |aarfog
fooar T & S9d afe srgcudr Ui Wil &l eI @
AT FARENAROT & Hee | T Ueiig prRIdel &1 SR |

5. W @I SWEad WA Ae—afbcda uededl H
gk Bl @ [AwaR daaiug gdl (8= w1 A,
fUar/afd &1 =W, eIl Edr, ydfa urgueH &1 A,
gJe . U4 fadAie, Safafd e &1 uar, ganfe) fRuiRa
fafr @ 79, Rfesia Ry &1 16 02 719 2020 IH
I ®Y I U Ul oS & AH A 3icis ol
A BT FEiRd fafr & geerq FewgER aRug
gfafe ufd B e 8GR fddid Yoo UK B bl |
fSaa fordr <venm RmieR grf |

6. ARUQY WE—Ufhcid URYg gR1 IRMISHA UISIEHl
& fory FaiRa sriemdd fRrevr o & STgAR &1 |l &l
PHRIGTE] BRAT TLIDH BT |

7. SIRIGA 3T OINT B & Usg foad & HIaR Gl &f
qu— 98 — fafecim oRvg, & wg # wEfy S d@
g d@ i gfear, AR afeiad, =g HAfdc,
A & @Al &, 3716746750 SMS.UBL  HIs .
CBINO281013 # <f3r &9 9 g &1 |rafy Sr

FD.R & ®9 § &) d& gRI 3MMALH AIGT YHO—9F
YA HRAT AILIH BT |

8. fSwirmT Aes—fAfhcdia urgasmAl 4 Bl & Yde & Yd
TN BT Hefd favafdeney W Gagdr U BT aeTH

BT |

9. AY. eIy uRyg AR=H 2000 (@@ 1, G
2001) BT ORT —44(1) TT (2) H IcolRad UTae™I) & gRued
H e-fafecia ureaed Sl namfial & uRvg #
G (GOIA) TG I WR W R drddrel  fdar
ST AR f6a1 SR | 39 YR |l ¥ Il Bl
DI AUQY He—TABdd AFIGA  (USiE) @1 |Yol
STATIERY FRRAT BT B |

10. AY. He—afecim uRvg qEaq <1 18 = /ARl
iy off T e @ ST Fe |

11. FeiRa wwaE® 4 ge7 B @y I sHr wRE
STM @1 AT THO-F #eqyey Je—fafbeia kg #
R T8l PR UR T §RT YR BTAT BT 3 e

U B WIeR T8l fhar SR |-

24. A combined reading of conditions 1 and 8 of this order shows that

the argument of Shri Agrawal, learned counsel for the petitioner has
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substantial force. On the one hand, last date of admission is fixed as 2™
March 2020 and on the other hand it was expected that affiliation must
be obtained before the said date. However, notification inviting online
applications for affiliation was opened only on 4.3.2020, 1,e. after the
last date of admission of students, (2.3.2020). We also find force in the
contention of Shri Agrawal that if petitioner would not have admitted
the students before the last date, the petitioner would have been
required to pay late fee for each student.

25. If running of an institution depends on recognition and affiliation,
it i1s a legitimate expectation that the statutory bodies dealing with
these aspects will act with coordination and harmony. It is difficult to
appreciate and accept a situation where an institution is expected to
perform an impossibility. Putting it differently, obtaining affiliation
before the last date of admission (2.3.2020) was an impossible act
because online portal was opened for affiliation by notification issued
on 4.3.2020. Thus, no fault can be found in the action of the petitioner in
this regard. We find substance in the argument of Shri Agrawal, which
1s supported by a legal maxim :

(1)  ‘Actus curiae neminem gravabit’- (the act of the Court shall
prejudice no man).

(2)  ‘Impontentia excusat legem’- (Inability is an excuse in law).
26. This court in the case of Punjab and National Bank, (supra) has

considered the impact of said maxims and opined that it can not be
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expected from a litigant to perform an impossible task.

27. The sheet anchor of the argument of University is based on the
doctrine of negative equality. The argument is based on Clause 5(2) of
Statute (XXVI). No doubt, the said provision expects that application
for yearly affiliation be made to Registrar on or before 31* October of
the year, preceding the academic year for which affiliation is sought
for. In the instant case, for the reason best known to the University, the
portal was not opened before the relevant 31% of October of the
particular year. On a specific query from the Bench, Shri Satish
Verma, fairly admitted that the only mode and method available to the
petitioner was to prefer an online application to the University for
affiliation. Admittedly, the portal was opened by the University only on
4.3.2020. Thus, the University cannot be permitted to take advantage of
its own wrong. In the case of Ashok Kapil (supra) the Supreme Court
has considered this aspect and opined that a person/body cannot take

advantage of its own wrong.

28. The University made herculean efforts to justify its action of not
entertaining application for recognition on the ground that it was
submitted after the cut off date prescribed in the statute not cut off
date prescribed in the notification dated 4™ of March 2020. The principle
relating to negative equality is well established. However, the ugly head

of discrimination and step motherly treatment cannot be permitted to
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be raised in a case of this nature, where the University for the session
2019 -2020 issued the notification inviting online applications belatedly
and this practice was even followed in the subsequent year, which is

clear from the document dated 26.11.2021 filed with IA No.13185/20.

29. In para 16 of the rejoinder the petitioner categorically pleaded that
there are 40 colleges which are exactly similarly situated like petitioner-
institution. They sought affiliation for Academic Session 2019-20. They
were also given recognition during same time petitioner got recognition.
Their affiliation applications were also submitted after the cut off date as
per the said statute. Yet respondents granted them affiliation, which is
evident from a chart (Annexure R/J-5). By placing reliance on the chart,
it was pointed out that affiliation was granted for Session 2019-20 to
similarly situated institutions and petitioner was given a step motherly
treatment. We find substance in this contention because categorical
averments made in the petition and rejoinder in this regard have not been
refuted in the return and in the additional return. The Apex Court in the
case of Naseem Bano Vs. State of U.P. and others reported in 1993
Supp (4) 46 opined that if categorical averments/ pleadings are not
denied, same shall be treated to be admitted. Thus, it is clear that
petitioner-institution was picked up and chosen for discriminatory
treatment by the respondents in the matter of considering the application

for affiliation.
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30. So far as the judgments cited by Shri Satish Verma are concerned,
a plain reading of the judgments show that the element of impossibility
on the part of the Institution/Students was not the subject matter in those
cases. The said judgments are also not based on the principle that no one
can take benefit of its own wrong. Thus, such judgments cannot be
pressed into service in the factual backdrop of the present case. It is
equally trite that a singular different fact may change the precedential

value of a judgment as opined by the Apex Court in (2003) 2 SCC 111

(Bhavnagar University vs. Paltana Sugar Mill (P) Ltd. and Others).

31. The impugned rejection order dated 17.12.2021 (Annexure R/3-2)
1s not passed on merits. Indeed, it was issued mainly on the ground that
petitioner has not preferred the application within the stipulated time. We
are unable to give stamp of approval to this order for the simple reason
that University itself has opened the Portal after the cut off date on
4.3.2020. The 40 other colleges have been given benefit of affiliation
after the cut off date which were similarly situated like petitioner. This is
settled that validity of an order passed by a Statutory Authority has to be
judged on the basis of the reasons mentioned therein {See the judgment
of Supreme Court in the case of Mohinder Singh Gill (supra)}. In view
of ratio decidendi of Mohinder Singh Gill (supra) since rejection order
does not contain any reason of rejection based on late payment of fees,

the said reason cannot become the basis for declining relief.

32. Thus, we deem it proper to set aside the order dated 17.12.2021
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(Annexure R/3-2) and consequently, direct the respondent No.3 to
consider and take a decision on the application for affiliation of the
petitioner within 10 working days from the date of production of copy of
this order so that, if affiliation is granted, the students can appear in the
relevant examinations which will take place in near future. We thought it
proper to give only 10 days time for yet another reason. Reason is that
inspection by University for the purpose of affiliation of petitioner-
institution has already taken place. The University is only required to
take a decision regarding affiliation on the basis of inspection report

already in possession of University.

33. The petition is allowed. No. cost.

(SUJOY PAUL) (ARUN KUMAR SHARMA)
JUDGE JUDGE

PK

PARITOSH KUMAR
2022.01.07
15:38:31 +05'30'
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