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 HIGH COURT OF MADHYA PRADESH, PRINCIPAL SEAT AT
JABALPUR

Case No. W.P.-11825-2021

Parties Name Chandra Prakash @ Tinku Pandey
 Vs. 

The State of M.P. & Others.

Date of order           18/11/2021

Bench Constituted Single Bench :
Justice Purushaindra  Kumar Kaurav 

Order passed by Justice Purushaindra Kumar Kaurav 

Whether  approved  for

reporting

Yes.

Name of counsel for parties For Petitioner: Shri Prakash Upadhyay,
Advocate
For Respondent : Shri Devdatt Bhave,
Panel Lawyer.

Law laid down Held :

1.   If  the  satisfaction  recorded  by  the
authority  in  an  order  of  externment,  is
objective  and  is  based  on  material  on
record then the Court would not interfere
with  the  order  passed  by  the  authority,
only because another view can possibly be
taken.  However,  the  satisfaction  of  the
authority  can  be  interfered  with  if  the
same is demonstrably perverse, based on
no  evidence,  misleading  evidence  or  no
reasonable person could have, on the basis
of materials on record,  being satisfied of
the  expediency/  necessity  of  passing  an
order of externment.

2.   Requirement of the law is existence of
“some material”  on record.  It  is  not  the
“sufficiency of the material.’  “Existence
of the material’’ which is sine qua non of
order of externment.



W.P. No. 11825/2021

2

3.  The  requirement  of  provision  of
Section 5(b) the Act of 1990 also provides
that  District  Magistrate  has  to  form  a
specific opinion that the witnesses are not
willing to come forward to give evidence
in public against such person by reason of
apprehension or there is  an apprehension
on their part as regards the safety of their
person or property.

4. The  exercise  of  such  a  power  causes
serious restrictions on the fundamental right
to  freedom  under  Article  19(1)  of  the
Constitution  and  the  fundamental  right  to
personal  liberty  under  Article  21  of  the
Constitution  and  unless  the  conditions
mentioned under Section 5(b) of the Act of
1990  are  strictly  satisfied,   an  order  of
externment cannot be justified.

5. A  matter  involving  valuable
fundamental rights i.e. Right to Freedom
or Right to personal liberty needs to be
considered seriously and in cases of this
nature it is expected that the authorities
should  file  para-wise  reply  atleast
clarifying the factual position.

Significant paragraph Nos.      9, 10, 11, 15, 17,18                      -       

O R D E R
(18/11/2021)

In  this  petition  under  Article  226  of  the  Constitution,  the

petitioner is aggrieved by an order dated 30.06.2021 (Annexure-P/7)

passed by Additional Commissioner, Rewa in an appeal under Section

9 of the M.P. Rajya Suraksha Adhiniyam, 1990  (hereinafter referred as
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“The Act of 1990”),  whereby an order of externment dated 03.02.2021

(Annexure-P/2)  under  Section  5  (b)  of  the  Act  of  1990  passed  by

District Magistrate, Rewa, directing externment of the petitioner, for a

period  of  one  year  from revenue  limits  of  District  Rewa  and  other

adjacent Disctricts Sidhi, Satna and Singraulli has been affirmed.

2.  The relevant facts briefly are :- 

i)  On  07.12.2020  Superintendent  of  Police,  Rewa  on  the

basis of report received by him from Town Inspector P.S. Sirmour

District, Rewa made recommendations to the District Magistrate

for initiation of proceedings under Section 5 of the Act of 1990. It

was  reported  that  the  petitioner  is  a  habitual  criminal  and  is

involved in various criminal activities such as, possessing illegal

arms,  land  grabbing  and  disturbing  peace  in  the  locality  etc.

From 1998 till the date of submission of the report, there were 17

criminal cases registered against him.

 ii) The report further states that there was stronghold of the

petitioner in the locality and a common citizen feels unsecured.

He is involved in the commission of  organised offences. Because

of the terror of the petitioner neither anyone is reporting against

him  nor  the  witnesses  are  willing  to  come  forward  to  give

evidence in public.  There was threat to public tranquillity and,

therefore, it was necessary to prevent disturbance and to provide

for security and maintenance of public order, an action under the

provisions of the Act of 1990 was requested to be invoked.

iii) On 29.12.2020, upon receiving such a report, the District

Magistrate, after registering  Case No.72/Criminal/2020 recorded

the  statement  of  the  Town  Inspector,  Sirmour-Rewa  and
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thereafter a show cause notice was directed to be issued to the

petitioner  for  his  appearance  on  05.01.2021.  It  appears  that

during proceedings on 08.01.2021, the petitioner was represented

through his counsel.  The documents were supplied to him and he

sought time to file the reply. Thereupon, the matter was fixed for

reply on 15.01.2021. However, despite various opportunities, he

chose not to file reply, therefore, the impugned order was passed.

iv) The petitioner challenged the said order of externment by

filing  a  statutory  appeal  under  Section  9  of  the  Act  of  1990.

However, vide order dated 30.06.2021, the appeal has also been

dismissed by the Appellate Authority.

3. The precise submissions made by the petitioner are as under:-

i) The  impugned  order  is  vitiated  on  account  of  not

providing him an opportunity of hearing to file the reply.

The District Magistrate on 02.02.2021 had fixed the date

for filing of the reply upto 03.02.2021, whereas,  later-on

behind  the  back  of  the  petitioner  on  the  same  date  i.e.

02.02.2021 impugned order was passed.  

ii) There was no evidence against the petitioner so as to

reasonably conclude that the people are not reporting the

matters  against  him  or  the  witnesses  are  not  coming

forward because of  fear of the petitioner.  

iii) The action of externment is further vitiated because

not a single witness has been examined  to substantiate the

allegations except the police witnesses who happend to be

the Town Inspector, Sirmour District Rewa.

iv) There is no application of mind, inasmuch as, if the



W.P. No. 11825/2021

5

list of all criminal cases is considered, it  is seen that the

crime mentioned at Serial No.8 as Crime No.32/2012 is not

against the petitioner, and out of 17 cases, only 8 cases are

relating to the proceedings under Section 107 and 116 (3)

of  Cr.P.C.  Moreso,   in  most  of  the  cases  he  has  been

acquitted. 

v) The  proceedings  are  politically  motivated  which  is

apparent  from  Rojnamcha  dated  03.11.2020,  (Annexure-

P/8) of the writ  petition,  wherein Police Station Sirmour

states that the name of the petitioner had been removed as

per order dated 06.04.2004 of the Superintendent of Police,

Rewa from the “Gunda” list; after the year 2014 there are

no complaints against  him,  on verification it  was found

that the petitioner was working as contractor; he was doing

agricultural  work and he is helping the police in various

ways. However, the same police station on 11.11.2020 i.e.

within  8  days  prepared  another  Rojnamcha  wherein  the

petitioner has been described to be an anti-social element, a

threat  to  the  public  at  large  and  has  been  shown  to  be

continuously involved in criminal activities.

vi) The District Magistrate did not apply his mind before

passing an order of externment the same can be seen from

another order  dated 03.02.2021 passed on the same date in

case  No.  59/2020  against  Veerbhadra  Singh  (Annexure

IA/1)  wherein  verbatim same  expressions  are  used,

therefore, it can be safely concluded that “cut and paste”

theory  is  has  been  adopted  in  passing  the  order  of

externment.
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4. The petitioner relies upon the judgements in the matter of  Kala

Vs. State of M.P1., Ashok Kumar Vs. State of M.P.2, Vindheshwari

Patel  Vs.  State of M.P.3,  Asaf Ali  Vs.  State of M.P.4,  Ganesh Vs.

State of M.P.5,  Mahesh Vs. State of M.P.6,  Istfaq Mohammad Vs

State of M.P.7 to substantiate his submissions.

5.  Learned counsel for the respondent/State  has opposed the writ

petition and  has made the following submissions:-

i) The District Magistrate has passed the order on the basis of

the material available on record which clearly shows that apart

from the old cases, there are fresh cases also. Crime No.212/2020

and 281/2020  are relating to offence under Section 294, 323, 506

of Indian Penal Code, Section 3(1)(Dha), 3(2) (va) of  the SC/ST

Act and Section 107, 116(3) of Cr.P.C., in which challans have

been filed before  the  competent  Court,  show that  his  criminal

activities continues till date.

ii) The  action  taken  against  the  petitioner  is  not  the

punishment but to prevent him from causing any disturbance to

public  peace  and  tranquillity,  therefore,  the  action  cannot  be

faulted.

iii)  Before  passing  an  order  of  externment,  the  only

requirement is to see whether there exists any material on record

1 2004(4) MPLJ 234

2 2009(4) MPLJ 434

3 2018(3) MPLJ 645

4 2006(3) MPLJ 592

5 2018(3) MPLJ 291

6 2020 SCC Online MP 2066

7 2018(3) MPLJ 349
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and,  if  the  same  exists,  the  requirements  of  law  are  met.

“sufficiency  of  material”  cannot  be  seen.  Only  “existence  of

material” can be examined.  He relied upon the judgement in the

case of State of NCT of Delhi Vs. Sanjeev8 and submits that the

instant writ petition deserves to be dismissed specifically keeping

in mind a long list of criminal cases which is placed on record at

page 21 and 22 of the writ petition.

6. I have heard the learned counsels for the parties and also perused

the original  record of the District  Magistrate,  Rewa which has been

called vide order dated 08.11.2021.

7.  The District Magistrate has exercised power under Section 5 (b)

of the Act of 1990 which is quoted herein below:

“(a) …….
 (b)  “That there are reasonably grounds for believing that
such   person  is  engaged  or  is  about  to  engaged  in  the
commission of an offence involving  force or violence or an
offence  punishable  under  Chapter  XII,  XVI  or  XVII  or
under Section 506 or 509 of the Indian Penal Code, 1860
(45 of 1860) or in the abatement of any such offence, and
when in the opinion of District Magistrate witnesses are
not  willing  to  come  forward  to  give  evidence  in  public
against  such person by  reason of  apprehension on their
part as regards the  safety of their person or property.”
 

 A plain reading of Section 5(b) of the Act of 1990 quoted above,

would show that for passing an order of externment against a person,

two conditions must be satisfied:- 

(i) There  are  reasonable  grounds  for  believing  that  a  person  is

engaged  or  is  about  to  be  engaged  in  commission  of  an  offence

8 (2005) 5 SCC 181
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involving force or violence or an offence punishable  under Chapter

XII,  XVI or XVII or under Section 506 or 509 of the Indian Penal

Code, 1860 (45 of 1860) or in the abetment of any such offence and;

(ii)  In the opinion of the District Magistrate, witnesses are not willing

to come forward to  give  evidence in  public  against  such person by

reason  of  apprehension  on  their  part  as  regards  the  safety  of  their

person or property.

8.  The scope and ambit of  the provisions of Section 5 (b) of the Act

of 1990 have been examined in great detail by the Division Bench of

this court in the matter of Ashok Kumar Patel (Supra)  and in paragraph

No. 8, it has been considered that the expression ‘is engaged or is about

to  be  engaged’  in  the  commission  of  offence  involving  force  or

violence or an offence punishable under Chapter XII, XVI or XVII or

under Section 506 or 509 of the Indian Penal Code, 1860   or in the

abatement of any such offence, shows that commission of an offence or

the abetment of such offence by the person, must have a very close

proximity to the date on which the order is proposed to be passed under

Section 5(b) of the Act of 1990. It has also been held that if a person

was  engaged  in   commission  of  an  offence  or  in  the  abetment  of

offence  of  the  type  mentioned  under  Section  5(b),  several  years  or

several  months  back,  there  cannot  be  any  reasonable  ground  for

believing that  a  person is engaged or is  about  to be engaged in the

commission of such offence.

9. It  is  true  that  an  order  directing  externment  should  show

existence of “some material” warranting such a course. Reference is to

be  made  to  “some  material”  on  record  and,  if  that  is  done,  the
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requirement of law are met. It is not the “sufficiency of material” but

the “existence of material” which is  sine qua non for passing such an

order (See State of NCT of Delhi Vs. Sanjeev (supra).

10.  The Supreme Court in the matter of Rahmat Khan @ Rammu

Bismillah Vs. Deputy Commissioner of Police9  has considered the

validity of an order of externment under the provisions of Maharashtra

Police  Act,  1951.  While  setting  aside  the  order  of  externment  in

Paragraph No. 26, the Apex Court has held that the authority passing

the order must be satisfied by the expediency of passing the order. If

the satisfaction recorded by the authority is objective and is based on

material on record then the Court would not interfere with the order

passed  by  the  authority  only  because  another  view can possibly  be

taken. However, the satisfaction of the authority can be interfered with

if  the  same  is  demonstrably  perverse,  based  on  no  evidence,

misleading evidence or no reasonable person could have, on the basis

of materials on record,  being satisfied of the expediency/ necessity of

passing an order of externment.

11. It  is  now  well  settled  legal  position  that  only  long  list  of

registration  of  criminal  cases  does  not  ipso  facto give  right  to  the

District Magistrate to exercise power of externment under Section 5(b)

of Act of 1990 unless he is satisfied on the basis of  “some material”

that such person is engaged or is about to be engaged in commission of

an offence involving force or violence or an offence punishable under

Chapter  XII, XVI or XVII or under Section 506 or 509 of the Indian

Penal Code, 1860 (45 of 1860) or in the abetment of any such offence.

9 (2021) 8 SCC 362
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The requirement of provision of Section 5(b) the Act of 1990 does not

end here but it further provides that he has to form a specific opinion

that the witnesses are not willing to come forward to give evidence in

public against such person by reason of apprehension or there is  an

apprehension  on  their  part  as  regards  the  safety  of  their  person  or

property.

12. Para 4 and 5 of the order passed by the District Magistrate are

being reproduced herein below; -

“4-  izdj.k esa vukosnd ds fo:) iqfyl }kjk iathc) fd;s
x;s  izdj.k  ,oa  vukosnd  ds  vikjkf/kd  fjdkMZ  rFkk  vfHk;kstu
i{k }kjk  izLrqr lk{;ksa  ds  voyksdu ls  Li"V gksrk gS vukosnd
foxr dbZ o"kksZ ls udctuh] ekjihV] xq.MkxnhZ] voS/k vkElZ j[kus]
tehu esa  voS/k :i ls dCtk djus ,oa ’kkafr Hkax tSls vijkf/kd
d`R; ,oa lekt fojks/kh dk;ksZ esa fyIr jgk gSA vukosnd ds fo:)
/kkjk 294] 323] 324]326]506]307]325]451]427]336 rk-fg dk;e dj
fofHkUu  U;k;ky;ksa  esa  izdj.k  izLrqr  fd;k  x;kA  vukosnd  }kjk
Hkkjrh; naM fo/kku dh fofHkUu /kkjkvksa  ds rgr tks vijk/k ?kfVr
fd;s x;s gS mudh iqf"V izdj.k esa layXu nLrkostksa ,oa vikjkf/kd
lwph  ls  gksrh  gSA  e-iz-  jkT; lqj{kk  vf/kfu;e 1990 dh /kkjk  5
vijk/k dus ds fy;s vkenk O;fDr;ksa dks gVk;s tkus ls lacaf/kr gSA
ftlesa Li"V gS fd **,slk O;fDr fdlh] ,sls vijk/k ds ftlesa cy ;k
fgalk  vUrZcfyr gS]  ;k  Hk-n-la-  1860¼1860 dk la-45½  ds  v/;k;
12]16 ;k 17 ;k mldh /kkjk 506 ;k 509 ds v/khu n.Muh; fdlh
vijk/k djus esa ;k ,sls fdlh vijk/k ds nq"izsj.k esa layXu gS ;k
layXu gksus ds vkenk gS vkSj tc ftyk eftLV~sV dh jk; esa ,sls
O;fDr ds fo:) lk{khx.k vius ‘’kjhj ;k lEifRr dh lqj{kk ds
ckjs esa mldh vksj vk’kadk gksus ds dkj.k [kqys vke lk{; nsus gsrq
vkxs&vkus ds fy, jtkeUn ughA vukosnd ds }kjk Hkk-na-fo- ds rgr
vijk/k ?kfVr fd;s gS] ftlls Li"V gS fd vukosnd dh vkijkf/kd
xfrfof/k;ka fujarj tkjh gS vkSj vke ukxfjd mlds fo:) fjiksVZ
fy[kkus o xokgh nsus ls Mjrs gSA
5- mijksDr  foospuk  ds  vk/kkj  ij  rFkk  izdj.k  esa  miyC/k
iqfyl }kjk izLrqr nLrkostksa ,oa vukosnd ds vkijkf/kd fjdkMZ ds
voyksdu ls Li"V gksrk gS fd vukosnd Fkkuk lsefj;k ftyk jhok
ds vUrxZr dbZ o"kksZ  ls udctuh] ekjihV] xq.MkxnhZ] voS/k vkElZ
j[kus] tehu esa voS/k :i ls dCtk djus ,oa ’kkafr Hkax tSls vijk/k
fd;k  gSA  iqfyl  }kjk  le;&le;  ij  vukosnd  ds  fo:)
izfrca/kkRed dk;Zokgh djus ij Hkh mlds dk;Zdykiksa esa dksbZ lq/kkj
ugha  vk;k gSaA mijksDr dkj.kksa  ls vukosnd ds fo:) e-iz- jkT;
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lqj{kk vf/kfu;e 1990 dh /kkjk 5 ¼[k½ ds vUrxZr vkns’k ikfjr fd;s
tkus ds Ik;kZIr ,oa ;qfDr;qDr dkj.k gSA”

13. If the impugned order of externment is examined under the anvil

of the aforesaid pronunciation of law, it is seen that in all, there are 17

cases which are said to have been registered against the petitioner. Out

of those 17 cases, 15 cases are from the year of 1998 to 2018. Case No.

16 is of the year 2020 which relates to the proceedings under Section

107 and 116(3) of Cr.P.C. and the last case again relates to year 2020

for offences punishable under Section 294, 323, 506 of Indian Penal

Code and Section 3(1)(Dha), 3(2) (va) of SC/ST Act and Section 107,

116(3) of Cr.P.C. The date of incident of this case is  02.11.2020 and

date of FIR is 09.11.2020. The petitioner,  however,  has specifically

stated that Crime No. 32/2012 which is mentioned as scene No. 8 in

Para 2 of the impugned order does not relate to him and he is not an

accused in the said case which has not been controverted by the State in

its reply.

14. The question  that  arises  for  consideration  before  this  Court  is

whether the material referred in paragraph No.4 and 5 of the order of

the District Magistrate can be described as “some material” or the same

can be termed as “demonstrably perverse”,  based on “no evidence” or

“misleading evidence”.  A careful reading of para 4 of the aforesaid

order  shows  that  the  District  Magistrate  has  referred  the  evidence

relating to pendency of some old cases. Para 5 of the order records that

on the basis of analysis (mijksDr foospuk½¼presumably he is referring to

para-4).  However,  as  stated  above,  para-4  only  refers  to  criminal

antecedents of the petitioner and nothing beyond it.
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15. In view of the aforesaid this Court comes to the conclusion that

this is a case of ‘no material’ at all so as to warrant exercise of power

under Section 5(b) of the Act of 1990. The exercise of such a power

causes  serious  restrictions  on  the  fundamental  right   i.e.  Right  to

Freedom under Article 19(1) of the Constitution and the fundamental

right i.e. Right to personal liberty under Article 21 of the Constitution

and unless the conditions mentioned under Section 5(b) of the Act of

1990 are strictly satisfied,  an order of externment cannot be justified.

16. In the instant case, another interesting aspect is the report of the

concerned  Town  Inspector  of  the  police  Station  (  Annexure-P/8  i.e

Rojnamcha dated 03.11.2020) which clearly indicates that the name of

the present petitioner was removed from the ‘Gunda’ list way back in

the  year  2004  and  he  is  rather  helping  the  police  in  many  ways.

However, surprisingly on 11.11.2020 (Annexure-R/1), the same police

Station  in  another  Rojnamcha  records  that  the  present  petitioner  is

involved  in  continuous  criminal  activities  and  he  is  a  threat  to  a

common  man.  The  respondent/State  although  has  relied  upon

Rojnamcha  dated  11.11.2020  but  does  not  dispute  existence  of

Rojnamcha dated 03.11.2020.

17. The  petitioner  specifically  stated  that  in  Crime  No.32/2012

mentioned at Serial No. 8 of the list of cases, he is not an accused. The

State Government has filed the reply but there is no denial of both the

aforesaid aspects.  A matter involving valuable fundamental rights i.e.

Right to Freedom or Right to personal liberty needs to be considered

seriously and in cases of this nature it is expected that the authorities

should file para-wise reply atleast clarifying the factual position.
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18. The perusal of both the paragraphs further clearly indicates that

the order does not show any objectivity. There does not seem to be any

satisfaction  of  “immediate  engagement”  or  the  possibility  of  his

engagement in commission of an offence as mentioned in Section 5(b)

of the Act of 1990. In view of the reasons mentioned in para  16 and 17

of this order, the order of District Magistrate can  also be described as

an order  passed without  “application of  mind” and hence,  the  same

does not satisfy the requirement of Section 5(b) of the Act of 1990.

19.    In view of the aforesaid discussion, the instant writ petition is

allowed. The  order  dated  03.2.2021(Annexure-P/2)  and

30.6.2021(Annexure-P/7) passed by District Magistrate, Rewa and

Additional Commissioner, Rewa respectively  are hereby set aside.

No order as to costs. 

 

 (PURUSHAINDRA KUMAR KAURAV)
                          JUDGE

Akanksha
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