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Since the parties are ready to argue the matter

finally on the basis of record available, therefore, it is

heard finally.

2. By the instant petition filed under Article 226

of the Constitution of India, the petitioner is challenging

the order dated 28.02.2020 (Annexure-P/1) passed by
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the Commissioner setting-aside the order of the Collector
dated 22.01.2018 (Annexure-P/10) and also set-aside the
order of the Selection Committee whereby the petitioner
has been appointed on the post of Anganwadi Sahayika as
she was found meritorious and was granted 10 marks of

BPL card.

3. Learned counsel appearing for respondent
No.5 submits that against the selection of the petitioner,
respondent No.5 preferred an appeal before the Collector
challenging the same on the ground that the petitioner
was not eligible to get the marks of BPL card as on the
date of issuance of advertisement i.e. 07.07.2015, her
name was not in the BPL list, but was included in it on
20.07.2015. However, on a complaint made against the
said inclusion, an order has been passed on 03.08.2015
whereby her name was directed to be deleted from the
list of BPL card holder and against which an appeal was
preferred before the Commissioner, which was decided in
the year 2016 and the inclusion of the name of the
petitioner in the BPL list was found valid and accordingly,
said inclusion was allowed. He further submits that as

per the circular issued on 16.03.2018 clarifying the
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earlier position, the petitioner was not entitled to get the
marks of BPL card because that circular which is at page
No.44 of the petition, clarifies that if the name of the
candidate is recorded in the list of BPL card holder before
the issuance of the advertisement and her name
continues to be in the list till final selection-list is
published, then only the candidate is entitled to get the
marks of BPL card. He also submits that in view of the
aforesaid, admittedly, on the date of advertisement, the
name of the petitioner was not in the BPL list, therefore,
in view of the said circular, she was not entitled to get
marks of BPL and accordingly the order passed by the
Commissioner is proper. The selection of the petitioner
made on the post of Anganwadi Sahayika is invalid and

accordingly, the same may be cancelled.

4. Learned counsel for respondent No.5 further
submits that if the object of the scheme of Anganwadi
Worker is seen, then it can be easily gathered that the
basic object to provide appointment on the post of
Anganwadi Worker and Anganwadi Sahayika was to
provide the same to the BPL card holder, but if a

candidate get the said qualification at the verge of
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advertisement, then the said benefit should not be
granted to her because that would frustrate the very

object of the policy dated 10.07.2007.

5. After hearing the contentions of both the
parties and perusal of record, the question which
emerges for adjudication is that, as to whether
clarificatory circular issued at a later point of time, will
have retrospective effect or not and if so, then what

would be it’s effect in the present case.

6. To answer the question emerged, brief facts of
the case which are required to be taken note of, are that
the applications were invited for the post of Anganwadi
Sahayika for the Anganwadi Centre-Chamradol No.4
through an advertisement dated 07.07.2015. Seven
applications were submitted in July, 2015. As per the
facts that came on record, the last date of submitting the
applications was 20.07.2015 and final list was to be
published on 31.07.2015. After deciding the objections
raised by the parties, a final list was published, in which
the present petitioner was placed at Sr.No.1 and
appointment order was issued in her favour on

20.02.2017 (Annexure-P/7).
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7. The said appointment was challenged by
respondent No.5 by filing an appeal before the Additional
Collector mainly on the ground that the petitioner is not
entitled to get the marks of BPL as she has included her
name in the list only on the last date of submitting the
applications i.e. 20.07.2015 whereas the name of the
candidate should have been included in the BPL list
before the date of issuance of the advertisement and the
same should be continued till the publication of final

select-list.

8. The Additional Collector although dismissed
the appeal holding therein that indisputably, the last date
of submitting the applications was 20.07.2015 and the
name of husband of the petitioner was included in the
BPL list on 20.07.2015, therefore, the marks of BPL has
rightly been awarded to the petitioner and the appeal

was dismissed.

0, Moreover, another selection took place during
the pendency of the appeal before the Collector and the
Collector also took note of the inclusion of name of the
petitioner’s husband in the BPL list, a complaint was

made and the Tehsildar vide order dated 03.08.2015,
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deleted his name from the said list, but that order was
assailed before the Commissioner, who set-aside the said
order and finally held that the name of husband of the

petitioner has rightly been included in the BPL list.

10. The order of the Collector was again assailed
before the Additional Commissioner, Rewa Division,
Rewa, by respondent No.5 and the said appeal was
decided vide order dated 28.02.2020. The Additional
Commissioner took note of the Circular dated
15.05.2017, in which, it was clarified that Clause-2 of the
Policy dated 10.07.2007 provides guidelines for selection
of Anganwadi Worker and Anganwadi Sahayika. Clause-2
of the said Policy deals with the allotment of marks and
also provides for ten marks to the candidate whose name

finds place in the BPL list.

11. The Circular dated 15.05.2017 is clarificatory
in nature and has clarified that the benefit of ten marks of
BPL can be granted to a candidate whose name finds
place in the said list before issuance of an advertisement
for appointment on the post and remains in the list. The
Circular dated 15.05.2017 (Annexure-P/14) has direct

significance in the issue involved herein, therefore, it is
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quoted hereinbelow:-

“ HEAY QI T,
A#fE&dr va q91a faera faum,
AT, deol¥ HdH,

HHTH 1114 /1489 /2017 / 50—2 HUTel, fa=iid 15 /05 /2017

gf,

Y, YDbidd drd faHTg a1, HeAYQE, AuTel

YANTR[S, G GHET, HA9S Y,

Poldex, N gava qegu< e,

gad Ward®, [HIed dd faem dar, fSer

T, 1Y,

5. foam srien e, waigad Ia fdem ¥,
forer 9w, |19

6. H& drRIUTad AR RI, e varaa fSer g9,
YT,

7. ARAISHT AN, aied drd faera aRdrsHr
THET HEYYQI,

8. UWW H® &RIUEd AN, WHFUS YERd,
YT,

9. g Ofud, UM ddrad, HeaYQ,

Ao

faw— ATArS! dRiGdl /Heillel & 9d4 ud Fygfaa

g ALAUd. & 3P YN /uEdl & HeEd" H |

qddaE # yaferd At arfeal vd elier @
94 vd fgfea e fais 10 /07 /2007 § &fs®HT 3—2 @
SUBEHT 2 Td HfSHT -2 ) SuSfEHT 2 & IFTAR “THdl
RGN & N @1 dre IRaR @ wfger @ faw 10 ia” 3
SIM &1 gTae= fear Tam 2 |

I R fodl 4§ yra A= Rrerar §
Scoi@ fhar orar @ & smasdl gRT Wl @1 & ABI BT
a1 'g fagfa 9 89 @ SwRid Tad a9 | ddiga.
gAY & a0 Srer = d

Saad Reafad &1 gfewra v@d gy W6 Yar & =
Y&q dard URaR @1 #fger mafesr o ffive. & 10 idT @1
am sl Refa o fear w9 wefe Ss9@r/aRarR &1 ™
fagfta o 89 @ fafyr @ gd 9@ o g 9 fagasm= =

Sqad fIder aopTa Y91 9 AR BRI |

WYY & SYUld & A9 o
TAT ARIMTAR
CEauiiti)
Irar gfua,
HEAYSI I,
Hfger vd 91 faera faumr”
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12. The Commissioner, vide order dated
28.02.2020, has finally decided the appeal and set-aside
the order of the Collector holding that the petitioner is
not entitled to get the ten marks of BPL because
admittedly, the name of her husband was not there in the
BPL list before the date of issuance of the advertisement,
but it was added only on the last date of submitting the
applications i.e. 20.07.2015, whereas the advertisement
was issued on 07.07.2015. The Commissioner, therefore,
observed that if the ten marks of BPL card are deleted
from the total marks awarded to the petitioner, then her
total marks adds up-to 61, whereas respondent No.5
secured 64.50 marks and as such, she secured first
position in the list and the Commissioner directed the
Project Officer, Integrated Child Development, Sidhi, to
issue order of appointment in favour of respondent No.5
cancelling the appointment order of the present

petitioner.

13. Learned counsel for the petitioner submits
that in view of the law laid-down by Division Bench of
this Court in the case of Renu Vishwakarma Vs. Tulsi

Vishwakarma & Others in W.A. No.1158/2018, in which
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it is held by the Division Bench that a candidate must
possess requisite qualification on the last date fixed for

the purpose of submitting the application forms.

14. However, that analogy is not applicable in the
present case for the reason that here in this case, the
Policy very categorically provides that the BPL marks
would be granted to the candidate whose name finds
place in the BPL list before the date of issuance of the
advertisement and that particular object and Circular has
not been considered by any of the authorities even the
Division Bench of this Court while deciding the case of

Renu Vishwakarma (supra).

15. The petitioner has also not assailed the
provisions of the Policy saying that the same is contrary
to law because if the candidate acquires the requisite
qualification on the last date of submitting the
application, he should be given the benefit of the same
and as such, selection of Anganwadi Sahayika had to be
made strictly in accordance with the guidelines contained
in the Policy dated 10.07.2007. The Circular dated
15.05.2017 which is also available on record as

Annexure-P/14, is otherwise and reads in different
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manner as has been quoted hereinabove.

16. Learned counsel for the petitioner although
submits that this Circular is dated 15.05.2017 and it
would not be applicable in the process of selection for the
reason that the same concluded in the year 2015, but I
am not convinced with the said contention for the reason
that the law is very specific in this regard and from
perusal of the Circular dated 15.05.2017, it is clear that
the same is clarificatory in nature clarifying Clause-2 of
the Policy dated 10.07.2007 and therefore, the same
would have retrospective effect and would be operative
from the date of very inception of the Policy dated

10.07.2007.

17. The Supreme Court in the case of Stonecraft
Enterprises Vs. Commissioner of Income Tax reported
in AIR 1999 SC 1638, has laid-down a law in respect of
the Circular which is in the nature of explanatory circular

and has held that-

“....if the Circular is explanatory and can, therefore,
relate back to the year in question, the assessee

cannot derive any assistance therefrom.”

18. The Karnataka High Court in the case of

Commissioner of Income Tax Vs. God Granites
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reported in (1999) 156 CTR (Kar) 327 relying upon the
decision of the Supreme Court in the case of Stonecraft

Enterprises (supra), has held as under:-

“...Clarificatory amendments in law are always
retrospective  unless the statute provides
otherwise. In view of the subsequent circular the
earlier circulars ceases to exist and it cannot be
said that the earlier circular shall apply to the
assessment years till the issuance of the
subsequent circular and that the subsequent
circular would apply to the assessment years after

it was issued....”

19. Thus, in view of the aforesaid enunciation of
law, I have no hesitation to say that the Circular dated
15.05.2017 has retrospective effect and would be
operative from the date of Policy i.e. 10.07.2007 and the
same has rightly been considered by the Commissioner
while deciding the appeal vide order impugned dated
28.02.2020 (Annexure-P/1). Therefore, in my opinion,
the petitioner was not entitled to get the benefit of marks
of BPL as admittedly, the name of petitioner’s husband
was included in the BPL list on the last date of
submission of the applications i.e. 20.07.2015. The order
passed by the Commissioner, therefore, is a reasoned one
and does not suffer from any illegality and infirmity and

does not warrant interference by this Court.

20. The direction issued by the Commissioner in
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respect of giving order of appointment in favour of
respondent No.5 is hereby held to be proper and the
same should be given effect to, if the same has not been

implemented so far.

21. In view of the above, this petition being

without any substance, is hereby dismissed.

(SANJAY DWIVEDI)
JUDGE

Prachi
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