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ORDER
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As per Sujoy Paul, J:

The applicant has filed this application under Section 438 of Code
of Criminal Procedure, 1908 (for short Cr.P.C.) for grant of anticipatory
bail arising out of Crime No0.857/20 registered at Police Station,
Talaiya, District Bhopal relating to offence under Section 153A of
Indian Penal Code (IPC).

2. Draped in brevity, the case of applicant is that he is an Advocate,
active politician and elected member of legislative assembly from
Bhopal. On 29.10.2020, a protest was organized at Igbal Maidan,

Bhopal against the comments made by President of French Republic in

reference to Islam. The applicant being an elected representative of his
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constituency also addressed the gathering and expressed his opinion on
the comments of French President and condemned the comments made
by him. The applicant also appealed the protesters to live with peace
and harmony in society and not get instigated on the comments made by
the President of France. The applicant also referred about the certain old
incidence which had relation with patriotism and freedom movement of
the country.

3. In the aforesaid gathering dated 29.10.2020, the police force was
present at the spot to oversee the agitation. An FIR No.852/20 (first
FIR) dated 29.10.2020 was registered against the applicant and other
co-accused persons for committing offence under Section 188 of IPC.
Subsequently, Section 269 and 270 of IPC and 51B of Disaster
Management Act, 2005 were added by the police. It is pointed out that
in the first FIR (Annexure A/2) there was no mention regarding any
speech given by present applicant which attracts Section 153 A of IPC.
4. After six days from the date first FIR was lodged, Dr. Deepak
Raghuwanshi (complainant) claiming himself to be General Secretary
of Dharam Sanskriti Samiti preferred a complaint which was reduced in
writing as FIR on 4.11.2020 (second FIR) (Annexure A/3). This FIR
No0.857/20 is filed as Annexure A/3. It is averred that second FIR does
not mention about the previous FIR.

5. Shri Vivek K. Tankha, learned senior counsel assisted by Shri Ajay
Gupta, Advocate for the applicant urged that the first FIR was lodged by
Sub Inspector Shiv Bhanu Singh who was present at the time of protest.
As per the contents of first FIR, approximately 2,000 persons
participated in the protest against the statement of President of France.

These persons have not maintained social distancing and further
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violated the order passed under Section 144 of Cr.P.C. thereby
committed offence under Section 188 of IPC. In the second FIR,

following averments were made:

“HIRE 79qE T 39D ARfl HEaY A%, BT 3ol VAT
TEH &I, Al WIGN, SHYH EIHI, 3Gl dH GV
SHaIT Harm H ONg [aNEfT 3T gid HI9OT @pY i
JTTEIT GG Bolld p FIoT H Weel J F8IgT f7de7 &
B H gH weplad AHG @ HEHA UG G HI9IeT H g
115 29,710, /20 B §HEIT HGTT Tl HI9IeT GI98Y F
GG FeF &F @ Qe s SIR% Age @ dged H
EGTIRI T 1 UG9T &Y BIW @& IILUId BT Yaell Q&+
& T Sl GNTT GG HIYUT BN SIUHIT AP
TIYUT QAT AT TAT TE HE TAT Bl BIH B IIEIld
& s Hl 9Ra 4 &7l fog q1d] wxBHIR wEAld &
vel & aor #ey yew A 39 o ardl wwarR
IReH T @ JUHA B §E & &) & - [egedrd
P BT T U WRBR BT Glady §9 o Al By
» 9dd Hcd Bl [dvie T8] fHar 791 al fegwdrd 4
Hft e & ge grar 7 SWP FIV T TT HI9UT § ¥RT
WNBIY & Y% HAI BT Sooid 4 [Har 171 & forawd fag
J STFHITT ST §3T & TG HWIvd a7 B off #31 quf
Y9 8 OV GV 4 Teid TYIT gse B WYIGTT 8 TeF &
& fmages & ey 9@ Wrefl &N §RT pg T Y
WNBIN UV 39 9197 H SINIT oY TV forasd gasT @&
W aif egH GUdl WIYig § WIkl9re WHE ENT fdfead
Raffed aver g g v e o 8 YN BT
AT gH favuer 8 U\ H AT ®Y W QIURITU &Y
%ﬁaﬁWde T \ﬂ/"//lzﬂfﬁ W?‘&"Ff
sl#???gﬂ%g’??ycb/v a%gwa/ v qrell & [dwg BOR
7 R B Brdars! @l ol o fafrr gal @
A 93 PT qAaRT [HIHT g3 & 9la™ § UF Pls Fd
T 137 G

(Emphasis supplied)

The learned senior counsel placed reliance on the transcript of the
speech of the applicant (filed with IA No0.20571/2020) and argued that a
simple reading of the transcript clearly shows that the aforesaid
reproduced contents of the second FIR are factually incorrect and do
not find place in the transcript/speech.

6. The applicant has already been granted bail by the competent court
arising out of the first FIR. However, his application preferred under

Section 438 of Cr.P.C. related to second FIR has been rejected by the
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Court below by order dated 16.10.2020.

7. The applicant has prayed for grant of anticipatory bail by
contending that (i) the complainant of second FIR was not present at the
place of protest whereas the Sub Inspector who lodged the first FIR was
present at the said place; (ii)) complaint is belatedly lodged as an
afterthought which is malicious and contains false text; (ii1) second FIR
arising out of same incident is not maintainable and runs contrary to
judgments of Supreme Court reported in 2001 (6) SCC 181 (T.T.
Antony vs. State of Kerala), 2013 (6) SCC 348 (Amit Bhai Anil
Chandra Shah vs. The CBI and others), 2013 (6) SCC 384 (Anju
Choudhary vs. State of UP) and the judgment of this Court in the case
of Rahul Maheshwari Vs. State of M.P. (M.Cr.C. No.7810/2012); (iv)
the recording of speech of applicant is already available with the
prosecution and; therefore, no tampering of the same is possible; (v) the
Superintendent of Police (Headquarter) issued character certificate to
the applicant on 25.10.2020 Annexure R/1 which shows that total 31
cases were registered against the applicant and applicant has been
exonerated (because of acquittal/ compromise/closure) in all such cases.
The last offence registered against the applicant was Crime No.194/09
i.e. way back in the year 2009. The applicant contested the assembly
election from a constituency in which the ratio of Hindu and Muslim
population is almost 50:50.

8. The learned senior counsel for the applicant placed reliance on
1980 (2) SCC 565 (Shri Gurbaksh Singh Sibbia and others vs. State
of Punjab), 2011 (1) SCC 694 (Siddharam Satlingappa Mhetre Vs.
State of Maharashtra) and 2012 (1) SCC 40 (Sanjay Chandra vs.

CBI) to bolster his submission that necessary factors for grant of
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anticipatory bail are available in favour of present applicant. The order
of Court below dated 17.11.2020 (filed with TA No.12878/2020) is
referred to contend that the order of Court below is clear that no
proclamation under Section 82 of Cr.P.C. has been issued by the Court.
Before taking action under Section 82 of Cr.P.C., warrant was directed
to be issued under Section 73 of Cr.P.C. to the applicant for securing his
presence. In absence of any proclamation being issued under Section
82 of Cr.P.C, the applicant by no stretch of imagination can be treated to
be a ‘proclaimed offender’. Hence, there is no impediment in granting
anticipatory bail to the applicant. Reference is also made to a Full
Bench judgment of this Court reported in 1995 MPLJ 296 (Nirbhay
Singh vs. State of MP) wherein it was held that even after the
Magistrate issued process or at the stage of committal of the case to
Sessions Court or even at a subsequent stage, if circumstances justify
the invocation of Section 438 of Cr.P.C., anticipatory bail can be
granted. This Full Bench decision was followed by Bombay High
Court in 1998 (2) MLJ 932 (Akhtar Ahmed Patel vs. State of
Maharashtra). Lastly, it is reiterated that the objections taken by State
regarding maintainability of this application, criminal antecedents of
applicant and denial of bail being an absconder are devoid of substance.
9. Shri Purushendra Kaurav, learned Advocate General assisted by
Shri Pushpendra Yadav, learned Additional Advocate General opposed
the application by contending that (1) the first FIR contains partial facts
relating to the protest whereas second FIR projects certain more events
and contains information regarding the speech given by the applicant;
(i1) second FIR is permissible in view of judgment reported in 2018 (4)

SCC 579 (P. Sreekumar vs. State of Kerala and others); (iii) the
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contents of second FIR attracts Section 153A of IPC; (iv) the applicant
did not join investigation and was not traceable. Hence a “farari
panchnama” was prepared and an application was filed before the Court
below for declaration of proclamation under Section 82 of Cr.P.C. The
applicant being an absconder is not entitled to get anticipatory bail.
Reliance is placed on the judgment of Supreme Court reported in 2012
(8) SCC 730 (Lavesh vs State), 2014 (2) SCC 171 (State of MP vs.
Pradeep Sharma) and the orders of this Court passed in M.Cr.C.
No0.9567/2014 and M.Cr.C. No.9568/2014 (Dr. Sudhir Sharma vs.
State of M.P.) dated 09.07.2014, order dated 22.09.2014 passed in
M.Cr.C. No.13420/2014 (Shailendra Yadav vs. State of M.P.), order
dated 25.04.2016 passed in M.Cr.C. No0.6405/2016 (Muna Singh vs.
State of M.P.) and on the order dated 02.05.2017 passed in M.Cr.C.
No0.4357/2017 (Sobran Batham vs. State of M.P.). The learned
Advocate General has taken pains to contend that in view of these
authorities, even if applicant is “absconding” and not declared as a
“proclaimed offender”, the question of granting anticipatory bail to him
does not arise. Shri Kaurav argued that following portion of transcript

attracts Section 153-A of IPC:-

“SIN% 7G Hd BETT I HEA FIEAT § A9 Bl HRT Bl GHA
TEl Uer Iy YVl Bl & ol g I 78] YoldT ey I
T&I B GIET qred BNIST AT IGHl ST @l §roft o o @
ferv 7187 gIfore §Y & Proft wEs gAR g F o I & &9 BB
"I gvIPpaIcT B & BV Bl W BNGd DI QY GITAT GRT HTIRT
AT BN V&I & i BN 9Rd Bl GBI HIRT B THIV
fAfavexy v cdlc &vd & Si cdic ov ®8d & BT & eufd 7
W&l BV T &4 gl <7 Fled & WING Bl WNBIR Pl Dl FTTd §
7T Y89 G BIW & I fegwdrd & UsarT ol RISl Al @l
T 31T &9 T W1V @ XT97gd &I ST9 &7 & SI9T & ofed
S g BN Goob famgvald @Sl & gaT 3K Vofrd &l &
T B qeard T B 9T H JEArd! gefed T8 deir -
Lastly, it is urged that judgment of Nirbhay Singh(Supra) was passed

in a complaint case whereas present matter is arising out of an FIR.
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Hence, said judgment cannot be pressed into service.
10. The parties confined their arguments to the extent indicated above.
11. We have bestowed our anxious consideration on rival contentions
and perused the case diary.
12. The stand of applicant is that freedom of expression is his valuable
fundamental right, which includes the right to express his view even
against a tweet of a government functionary. On the other hand, the
stand of the government is that the applicant has misused the
liberty/freedom and delivered a speech in a public gathering which has
elements to attract Section 153-A of IPC. Thus, second FIR was rightly
lodged. In the case of Amitbhai Anilchandra Shah (supra), the Apex
Court has taken note of serious task of the Court while deciding issues
relating to fundamental rights of citizen and power of police to
investigate a cognizable offence. The Court expressed its view in
following words:-
“58.9. Administering criminal justice is a two end process,
where guarding the ensured rights of the accused under the
constitution is as imperative as ensuring justice to the
victim. It is definitely a daunting task but equally a
compelling responsibility vested on the court of law to
protect and shield the rights of both. Thus, a just balance
between the fundamental rights of the accused guaranteed
under the constitution and the expansive power of the police

to investigate a cognizable offence has to be struck by the
court.”

(Emphasis supplied)
13. K.K. Methew, J. stated that the major problem of human society
is to combine that degree of liberty without which law is tyranny
with that degree of law without which liberty becomes licence; and
the difficulty has been to discover the practical means of achieving

this grand objective and to find the opportunity for applying these
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means in the ever shifting tangle of human affairs. [See 1975
(Supp.) SCC 1 (Smt. Indira Nehru Gandhi vs. Raj Narain)]
14. Before dealing with the rival contentions of the parties, we deem it
apposite to mention that during the course of hearing, on specific query
from the Bench, learned Advocate General has fairly stated that he is
not raising objection regarding the maintainability of this application.
He fairly stated that transcript of speech of applicant (Annexure A/4) is
in substance correct except certain typographical errors. Without
hesitation, he fairly admitted that both the FIRs are founded upon the
same incident of 29.10.2020.
15. In view of aforesaid stand of Shri Kaurayv, it is crystal clear that the
underlined portion of first FIR (reproduced in Para 5)) does not find
place in the transcript. Thus, it is clear that this part of FIR is
indisputably contains a false text. Since both the FIRs are founded upon
the same incident of 29.10.2020, the question is whether second FIR
could have been lodged. Parties have taken a diametrically opposite
stand on this aspect. In order to examine this aspect, it is apt to refer the
judgments on which reliance is placed.
16. In T.T. Anthony (supra), the Apex Court opined as under:-

“20. From the above discussion it follows that under the

scheme of the provisions of sections 154, 155, 156, 157, 162,

169, 170 and 173 CrPC only the earliest or the first
information in regard to the commission of a cognizable
offence satisfies the requirements of section 154 CrPC. Thus
there can be no second FIR and subsequently there can be
no _fresh investigation on receipt of every subsequent
information in respect of the same cognizable offence or the
same occurrence or incident giving rise to one or more
cognizable offences. On receipt of information about a
cognizable offence or an incident giving rise to a cognizable
offence or offences and on entering the FIR in the station
house diary, the officer in charge of police station has to
investigate not merely the cognizable offence reported in the
FIR but also other connected offences found to have been
committed in the course of the same transaction or the
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same occurrence and file one or more reports as provided
in section 173 CrPC.”

In Amitbhai Anilchandra Shah (supra), it was held as under:-

“59. In the light of the specific stand taken by CBI before
this court in the earlier proceedings by way of assertion in
the form of counter- affidavit, status reports, etc. We are of
the view that filing of the second FIR and fresh charge-sheet
is violative of fundamental rights under Articles 14, 20, and
21 of the constitution since the same relate to the alleged
offence in respect of which an FIR had already been filed
and the court has taken cognizance.”

By following the principles laid down in aforesaid cases, in Anju
Chaudhary (supra), it was held as under:-

“I4. ..........The purpose of registering an FIR is to set the
machinery of criminal investigation into motion, which
culminates with the filing of the police report in terms of
section 173(2) of the code. It will, thus, be appropriate to
follow the settled principle that there cannot be two FIRs
registered for the same offence. However, where the incident
is_separate; offences are similar or_different, or even if
subsequent crime is of such magnitude that it does not fall
within the ambit and scope of the FIR recorded first, then a
second FIR could be registered. The most important aspect is
to examine the inbuilt safeguards provided by the legislature
in the very language of section 154 of the code. These
safeguards can be safely deduced from the principle akin to
double jeopardy, rule of fair investigation and further to
prevent abuse of power by the investigating authority of the
police. Therefore, second FIR for the same incident cannot be
registered.”

(Emphasis supplied)
17. The common string in the aforesaid cases is that there can be no
second FIR in respect of the same occurrence or incident giving rise to
more than one cognizable offences. These judgments were sought to be
distinguished by learned Advocate General on the basis of judgment of
Apex Court in P. Sreekumar (supra). In this judgment, the Apex Court
has considered its previous judgment reported in (2004) 13 SCC 292
(Upkar Singh vs. Ved Prakash), which was based on the judgment of

I.T. Anthony (supra).
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18. The Apex Court took note of the fact that in the case of T.T.
Anthony (supra), the Court did not consider the legal right of an
aggrieved person to file counter claim. However, an observation was
made in the case of I.T. Anthony (supra), which indicates that filing of
counter complaint is permissible. The judgment of Surendra Kaushik
vs. State of U.P. reported in (2013) 5 SCC 148 was also taken note of in
P. Sreekumar (supra) wherein it was held that the second FIR by rival
party giving a different version of same incident is permissible. Keeping
in view the aforesaid principle of law in mind, the Apex Court in P.
Sreekumar (supra) opined that second FIR filed by the appellant
against respondent No.3 though related to same incident for which first
FIR was filed by respondent No.2 against respondent No.3 and three
bank officials, yet second FIR being in the nature of counter complaint
is legally permissible.

19. In the instant case, the second FIR is not lodged as counter
complaint by a rival party. This exception carved out in the case of P.
Sreekumar (supra) is not applicable in the instant case. Thus, prima
facie it appears that second FIR is not maintainable.

Similarly, the distinction drawn by learned AG for distinguishing
the judgment of Full Bench in Nirbhay Singh (Supra) does not impress
us. The principle laid down for grant of anticipatory bail in the said
case will be equally applicable where application is arising out of an
FIR.

20. The next question is whether the applicant can be denied bail only
because he is absconding. In Lavesh (supra), the Apex Court dealt with
this issue as under:-

“12. From these materials and information, it is clear that
the present appellant was not available for interrogation and
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investigation and was declared as “absconder”. Normally,
when the accused is “absconding” and declared as a
“proclaimed offender”, there is no question of granting
anticipatory bail. We reiterate that when a person against
whom a warrant had been issued and is absconding or
concealing himself in order to avoid execution of warrant and
declared as a proclaimed offender in terms of Section 82 of
the Code he is not entitled to the relief of anticipatory bail.”
21. In the case of Pradeep Sharma (supra), the principle laid down in
Lavesh (supra) was followed. In the said case, it was brought to the
notice of Supreme Court that a proclamation under Section 82 of Code
was already issued on 29.11.2012. We are unable to persuade ourselves
with the argument of Shri Kaurav that in Pradeep Sharma (supra), the
Apex Court has taken a different view than the view taken in Lavesh
(supra). In other words, it is not the ratio decidendi of Pradeep Sharma
(supra) that anticipatory bail is not available to an absconder against
whom a proclamation under Section 82 of the Code has not been issued.
In MCRC. No0.9567/14, this Court declined anticipatory bail in the
peculiar facts of the said case and by taking note of the fact that in spite
of direction issued by High Court under Section 438(1-B) of the Code,
the applicant remained absent, which shows lack of bonafides on his
part. Similarly, in MCRC. No.13420/14, in the peculiar factual
backdrops of the said case, anticipatory bail was declined. In Muna
Singh (supra), although learned Single Judge held that judgment of
Supreme Court made it clear that an absconder against whom
proceeding under Section 82 of the Code has been instituted is not
eligible for the grace of the Court under Section 438 of Cr.P.C., we are
unable to agree with this view taken by learned Single Judge. At the
cost of repetition, in Lavesh (supra) and Pradeep Sharma (supra), it

was made clear that when the accused is absconding and also declared

as a ‘proclaimed offender’, question of granting anticipatory bail does
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not arise. As a rule of thumb, it cannot be said that an absconder against
whom a proclamation under Section 82 of Cr.P.C. is not issued, is not
entitled to get anticipatory bail.

22. Shri Kaurav during the course of hearing fairly admitted that the
applicant has not been declared as ‘proclaimed offender’. No such
proclamation under Section 82 of the Code has been issued, although an
application for issuance of proclamation was filed by the State.

23. Considering the aforesaid, we are of the opinion that anticipatory
bail cannot be denied on the ground that the applicant is absconding.
More so, when it is shown that applicant has approached the Court
below for grant of bail arising out of second FIR dated 04.11.2020 and
after rejection of bail application from Court below, filed instant
application with quite promptitude on 09.11.2020.

24. Parties are at loggerheads on yet another aspect. They have taken
diametrically opposite stand about the nature of applicant’s speech. As
noticed above, the applicant stated that being a free citizen of India, he
has every right to comment on the tweet of a government functionary.
By taking this Court to the entire transcript of the speech (Annexure
A/4), it 1s argued that its contents do not attract Section 153-A of the
IPC. The speech, by no stretch of imagination, creates or encourages
enmity on the ground of religion, place of birth, language etc. Indeed,
the persons present were requested to maintain peace and follow law
and order. The speech was totally patriotic in nature wherein past
reference of some patriotic activity was also given. The stand of State is
that Section 153-A is attracted on the plain reading of the transcript.

25. We have carefully gone through the contents of transcript and are

unable to agree with the stand of learned Advocate General. Learned
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Advocate General has pointed out a portion of speech reproduced
hereinabove, which in the opinion of state attracts Section 153-A of
IPC. In our view, the said portion of speech cannot be divorced from the
complete text nor it can be read in isolation. Prima facie, we do not find
any element in the speech of applicant which attracts Section 153-A of
IPC. Prima facie, the applicant has delivered the speech and expressed
his views which is certainly his valuable fundamental right. The right of
freedom of expression must include the freedom after the expression as
well, unless it is established with accuracy and precision that such
expression has violated any legal/penal provision.

26. In Siddharam Satlingappa Mhetre (supra), the Apex Court laid
down certain factors and parameters, which are required to be taken into
consideration while dealing with the anticipatory bail. Some of the

relevant factors are reproduced for ready reference:-

(i) The nature and gravity of the accusation and the exact role
of the accused must be properly comprehended before arrest is
made;

(ii) The antecedents of the applicant including the fact as to
whether the accused has previously undergone imprisonment on
conviction by a court in respect of any cognizable offence;

(iii) The possibility of the applicant to flee from justice;

(iv) The possibility of the accused's likelihood to repeat
similar or other offences;

(v) Where the accusations have been made only with the
object of injuring or humiliating the applicant by arresting him
or her;

(vi) Impact of grant of anticipatory bail particularly in cases
of large magnitude affecting a very large number of people;

(vii) The courts must evaluate the entire available material
against the accused very carefully. The court must also clearly
comprehend the exact role of the accused in the case. The cases
in which the accused is implicated with the help of Sections 34
and 149 of the Penal Code, 1860 the court should consider with
even greater care and caution because overimplication in the
cases is a matter of common knowledge and concern;

(viii) While considering the prayer for grant of anticipatory
bail, a balance has to be struck between two factors, namely, no
prejudice should be caused to the free, fair and full investigation



14

and there should be prevention of harassment, humiliation and
unjustified detention of the accused;

(ix) The court to consider reasonable apprehension of tampering
of the witness or apprehension of threat to the complainant,

(x) Frivolity in prosecution should always be considered and it is
only the element of genuineness that shall have to be considered in
the matter of grant of bail and in the event of there being some
doubt as to the genuineness of the prosecution, in the normal course
of events, the accused is entitled to an order of bail.

Reference may be made to another para of this judgment-

113. Arrest should be the last option and it should be restricted to
those exceptional cases where arresting the accused is imperative in
the facts and circumstances of that case. The court must carefully
examine the entire available record and particularly the allegations
which have been directly attributed to the accused and these
allegations are corroborated by other material and circumstances
on record.

(Emphasis supplied)
27. Considering the nature and gravity of accusation, role of present
applicant, false text of second FIR and its prima facie maintainability,
in our opinion, this is a fit case for grant of anticipatory bail. In view of
character certificate issued by police headquarter dated 25.10.2020
(Annexure R/1), previous criminal history of the applicant pales into
insignificance. The applicant is an elected representative of people and
there is no possibility of his fleeing from justice. The objectionable
material/speech is already in possession of the police and there is no
possibility of tempering by the applicant with the recorded version.
Hence, in our opinion, necessary ingredients for grant of anticipatory
bail are fully satisfied in the present matter.
28. In view of aforesaid and without expressing any conclusive
opinion on the merits of the case, we deem it proper to grant
anticipatory bail to the applicant. The applicant shall join the
investigation. He shall not leave the town without giving prior

intimation to the local Police Station and he will not influence the
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evidence/material etc. in any manner. Accordingly, it is directed that in
the event of arrest, the applicant Arif Masood be released on
anticipatory bail on his furnishing a personal bond in a sum of
Rs.50,000/- (Rupees Fifty Thousand only) along with one surety in
the like amount to the satisfaction of arresting officer for his appearance
before the Investigating Officer during the course of investigation as
and when directed. Conditions of Section 438(2) Cr.P.C. shall also
apply on the applicant during currency of bail.

29. M.Cr.C. is allowed.

(Sanjay Yadav) (Sujoy Paul)
Acting Chief Justice Judge

YS & mohsin
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