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1. On account of difference of opinion between the Hon'ble
Judges comprising Division Bench on 28-7-2020, this matter has been

listed before this Bench after obtaining Administrative Sanction of



Hon'ble the Chief Justice by order dated 3-9-2020, passed under Rule

11 of Chapter IV of the High Court of M.P. Rules, 2008.

2. The facts of this case have already been mentioned in detail in
order dated 28-7-2020. Therefore, in order to avoid repetition, only
those facts would be referred in short, which are necessary for

disposal of this case.

3. By this writ petition, the petitioner has sought the quashment of
impugned F.I.LR. dated 24-11-2019 lodged against him seeking the
following relief(s):

(a) Allow this Petition and quash the F.I.R. bearing No.

0282 of 2019 dated 24-11-2019 (Annexure A/1) and all
actions pursuant thereto, and;

(b) Grant any other relief which this Hon’ble Court may
deem fit in the interest of justice, equity and good
conscience.

4, The necessary facts in short are that an F.ILR. has been
registered by Special Police Establishment (Lokayaut), Bhopal
bearing Crime No. 0282 of 2019 against 16 persons, including the
petitioner for offence under Section 7 of Prevention of Corruption Act,

1988 and Section 120-B of Indian Penal Code.

5. The facts leading to the registration of the impugned F.I.R. are
that by order dated 18™ Aug 2006 issued by the Aviation Ministry,
State of M.P., permission was granted to enter into an agreement with
M/s Yash Air Ltd. for the use of Datana Air Strip (Ujjain) on the

conditions that M/s Yash Air Ltd. would maintain the air strip with all



the security equipments, Taxi Track, Boundary Wall etc. under the
supervision and control of Collector, Ujjain, through State P.W.D.
Department. The order dated 18-8-2006 by which permission was

granted on certain conditions reads as under :

BN ININE]
T fammT
AT
— oy -
ATl fasih—18 W, 2006

FHH—UH 9—6 /2005 / UdTelT— T A TA§ NI
Y 99 R fafice, $ER &1 S Red gd18 ued)
IR AMB gee= / UlRierer IS Fdifeld B3 7, ddd
7 (@) 9¥ @& fo ga USSl @ [UWART B AN
f=ifha odl R 9 BT B

1. 499 I TR TS, 3aR gRT SSM Halad &g
AEIFeeld AR A9 9Rd WReR A3 fQeoll &1
3MAed ITFART UT &I SIadil dem 39 g1 eiRa
91dl BT UTeds AT ST |

2. 999 I R fIfies, SSR dI I=AT HOWO H Uvileg
21 4T IART daerd Jovo H Rerd 81 Gven qgificys
AR faEE 9 dag 2|

3. Bals UfceAl &1 JRel R FI AAY I WR foffics,
SaR gRT a1 STQI Ud JREm R Blg W I I
AT §RT 984 <&l fdhar S ud gars ufccal @
GReT B Ui REER A9d 99 UR ffAds, $ER @
BfT | et gaRer a1 |HierT / Fieror R welaer g
TRI—FAT TR P ST T Fetdex gRT A T gemar
DI 999 I TR fafies, $ER gRT 9= far Sra |

4. T 9T R foIfics, 3SR mawe WOR & o
I UATH. SUBRY b BT dAT IR BT JI I I8
AT |

5. IY UNAA BATS Ulcedl W Y fhdl ¥l FRl &l
TR0 IS HATAd B DI AT SR B FDHT |




6. \ISY I & I8 /Belldlex & S Feie ®9 I
gqTs ufeedl wR Harfera B8Rt iR w9 91 TR fafics,
$ER gRT wWifud / JuiRd @1TaU%. SUHRO &1 3
Yo IYANT AT ST ADHT |

7. 7 I @R AT, $ER BT =LATH 2.50 BRIS Bl
yRemfed 89 & Gdlvoide Sxdrdsl oy T, GdTold
A Ud Hafdd STl delaex bl URdd BT 81 |

8. W I TR faIfcs, SR & IS a¥ 1.50 oG
(%, U oG YA BoIR A1H) (Yoh) AHBII By H
FaTed fOHE & 9O 9% SIhe & ARIH | O HRAT
BNTT| §9 IR &7 25 ufowrd oM & wU § e g3
FaTeld [T W 3TaY & Yd STAT HRAT BT | Y 1T
GaTAd, [T & WY ey T B B UTE

ITAHIT BIY § STAT DI ST |

9. By U<l & IUIN 'Y FEIRT Yoo d vlaay 5
gfererd &1 gfg w¥a 81 SR, I8 i S 99 R
fifiee, SR @1 A &A1 BNl | g9 ol gere |
Pl 3T SIRI & B | ST AR §RT FHI—FHT TR
9 ed ¥ SR gfg W &1 1 Fa |

10. BAs UYSSl d VIRV B P i IRE
PO JA \./94) e Eer v & 9
o gy R fofdce, serR gwT S fdr S| aRen
gl | ®Riuem 9= (. /9) e fEir fawmr gwn
JURY HR doldex & 701 vd fAeeE W fhar
STTCTT |

1. 999 I TR fafies, sk &1 a9 /glldrery &
HIROT $ Gl @ USRS IR 81 |

12. 999 9T R fofics, $ER &I uREwfcd & Sfhaq
RUe, Ics THSS &I YAOT U, o BIfY Qrar Ug
doid e onfe e 99 Farded [qHd & |Hel Ud
BT B |

13. IY WANIA gRT MR gdd B (Yob) I
AT BT 3IET HRA I §b RS 799 I TR forfics
SR R o1 BhfT |

14. 79 I9T R IS, $ER & INH §RT 9910 T
ol vd AugUel & AR LAl @ AR R 37U

I b NI Ud Wi 9 HeEl-ed, AR a9+, 9rd

WHR & AUGUEl HI Uik Ulee BRd g R,




ferRad, SRl 2@, 919Uy dTd sANe @ T ud
fapr R HRIYTEd I3 Al fFETor faunT & A |
RTeAT Felaer & 01 vd ke #§ &=A1 8, o )
ST T BT Yol w@ried 81T | #9 I91 O faifies,
SR BT Pls WIHE UT o) 81| 39 99l & favg
T gy R s, SSR gRT &ls Kol sJlfe uTd
B fear ST odSIT| den 39 dufad B e I8 WR
fafics, $ER gRT faey /dus, ARdl s=aife 81 @1 o
BT | | B et o= &fdd /wre /ERer dl
WRIFIART AT STWANT B DI A HEH I TR
forfics, 3ER gRT =81 & S |afY | emaegsd i ug
faprT wral qr g418 Uec! @ ST 91T & SUART Hd
FHoldeR DI ATIAT R FATAD A §RT & S |
T A ey & gd T AT BRI |

15. 9H I R fAIffcs, QR &1 39 @& JRer ud
ga1d, gataRor, oifte, fafebcar snfe & ddg ® 99w U
dee Ml &1 Bers W UTed HIAT BT |

16. ¥9H I TR foIfics, 8RR gNT I8 gHfrea faar
STaT 6 fRl o9 SR §RT 8a18 Ul &I SUdnT
fhd S ® Bl 9T I T8l 8|

17. 999 9 R foIfics, §SR gRT darferd wfafafer,
A, IRd WeR, NI I, Fdiald A9 eI
G el & Poldey gRI G9I—a9d W fhar o
FHT |

18. 1Y AT (bl T HHY I8 AFART &1 A8 DI g
TR RET B Bl FeH BN | 9 ford faell ot
RTA 31a] = qul~dh ¥ / urafedt snfe ang
T8 B |

19. 999 I R fAIfics, SSR gRT Sad Ial R 3[U+T
HEAd &1 29 U5 U4 fAfded ordy Hardsd faue+ &
e furfed 53 99 & SWRIA & g ueel @l
ST BT ST FHT |

20. HO I IR foaffics, $ER gRT g8 Ucdl @l
SWART 7 (A1) a9 9% U M =g Fardsd 9T &
AT gy fhar S BN TSI WA §RT O gEH
gf / TAHIBROT DI ST Gl |




21. BT UIfeT Fawen & fory uifeT—d &1 g
T I R fOfies, SSR @I 989 dRAT B8R dlfd
g garg ufecdl Hared gg qad B |

22. MY H fAAM & GRel AT & Hae H dolaek A
AT P ARG gfe™ Bl e
T I TR IS, SR &I W HRAT BT |

23. fAM @1 @A uifdd 3 UdE Gl
qifhT @ ford 9 200 /— (B0F a1 Al dad) ufd I
B R ¥ U [9HE RN 999 5700 fham A affdw
8 3R 5700 fHeAy™ A o9 o= arel fa9H 8g WU
100/ — (®UF I ®Had) URT A B R A A BRAT
ENTT| g8 IR ANS BIY § Fardd AT & <9
9% She & ARIH ¥ Hafd 5Tl @ deldex @ U
ST AT BRI | A8 RN T RSN B I8 HaTdd
A Td fSTel delder gRT GHRed fhar S |

24. I A Saa FIIRT wrat # A1 fosll qa g
& e W g aRacd, Heied Ud TdMIeRT B 7
e BT, Sl A 97 R fo1fies, S3R I AT &l
BT |

25, SWRIGd wal H W fHA A WA B Ul
q9E I @R ffcs, $aR gRI1 8! fby S o 3ferar
RISY I DI JALIDhdl B W, Ig rgdfa 97 fobedt
Ud ol & e TErEr 81 SR |

TEYYSY & ISIUTA & A | T

BT
14 /8 /06

(Stodiofcamy)

|l

YTl AT, faar famT

J0%.—T% 9—6 /2006 / UdTferd AIATe f&Tidh 18—8—2006



1. ARICEI®, AR fIAMH, YRT WReR, T3 ool |
2. U Y4, 090, I fawmT, #3red AT |

3. UH fd, HOU0RTHA, I8 fq9NT, HATCd, HIUTd |

4. g e, HOWORTHH, i 0T fa9mT, Hamer,
9T |

5. Yol HETiawe, Yford Jearerd, Wurd |
6. U MW, @l I fI9mT, HoYowHTdTe |
7. AaTerd o, faAe AT, {idTe |

8. 3T, Joold FHNT, Ioul |

9. 3R Wfed, Y&d AfId BT HIUT |

10. Peldex, Souid (HOW0) |
11. gforq sefletsh, Isoi= (HoMo) |

12. HEUTEE I3, e A7 fovmT, Ssoda (. /9)
HOO |

13, A99 I @R fafcs, 36—, sgem <R, odl
AT, 170, MR.GA.CL. AR, $ER (HOW0) |

DI IR AR UG 3Maedd HrIas! o TN |
BN —
(StodTofcany)
afe,
HegUQel W, faH fawmT
6. Accordingly, the State of Madhya Pradesh entered into an
agreement dated 31-8-2006 with M/s Yash Air Ltd. thereby granting
permission to M/s Yash Air Ltd. (Which is a private body) to use the
Datana Air Strip situated at Ujjain on the conditions mentioned in the

agreement itself. It is not out of place to mention here that originally



the agreement was executed for a period of 7 (Seven years) on
payment of yearly license fee of Rs. 1.50 Lacs only (Rs. One Lac
Fifty Thousand Only) with incremental enhancement of 5% per
year.Thereafter, the State of M.P.,, by its letter dated 17-10-2008,
issued a corrigendum that it has been decided that the period of
agreement should be read as 10 (Ten) years in place of 7 (Seven)
years. Thus, it is clear that M/s Yash Air Ltd. was granted permission
for using the Datana Air Strip of Ujjain (M.P.) for a period of 10 years
from the year 2006. The agreement was signed by the Director,
Aviation, on behalf of the State Govt. The copy of the agreement

reads as under :
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7. It is not out of place to mention here that, the name of M/s Yash
Air Ltd., Indore was subsequently changed to M/s Centaur Aviation
Academy Ltd. (In short Aviation Academy). By letter dated 27-11-
2012, M/s Centaur Aviation Academy Ltd. informed the Director
Aviation Department, State of M.P., about the change in name. The
Director, Aviation Department by its letter dated 21-1-2013, sought
opinion from the Deputy Secretary, Aviation Department, State of
M.P.,, as to whether, the name of M/s Yash Air Ltd can be changed in
the record or not? Accordingly, the Deputy Secretary, Department of
Aviation, State of M.P., by its letter dated 4-10-2013, informed the
Director, Aviation, that there is no obstruction in permitting the
change of name of M/s Yash Air Ltd. in the records. Accordingly, The
Director Aviation by its letter dated 8-10-2013 informed the Vice

President, Aviation Academy, that in the agreement which was
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executed between M/s Yash Air Ltd. and the State Govt. for use of
Datana Air Strip, Ujjain, the name of M/s Yash Air Ltd. would be read
as M/s Centaur Aviation Limited. Thus, it is clear that M/s Centaur
Aviation Academy Ltd. became liable to fulfill all the conditions

which were mentioned in the agreement dated 31-8-2006.

8. It is the case of the prosecution, that the S.P.E. (Lokayukt)
received one complaint dated 12-3-2015 from One Piyush Jain and
another complaint dated 6-7-2015 from Bharat Bamane, wherein
allegations were made that a huge embezzlement has taken place and
apart from other allegations, it was also alleged that Aviation

Academy was allowed to use the Air Strip without depositing rent.

0. Thereafter, a preliminary enquiry was registered on 22-7-
2015and the Enquiry Officer, submitted its preliminary enquiry report,

on the basis of which the impugned F.I.R. has been lodged.

10. The F.IR. has already been reproduced in order dated 28-7-
2020. There is a difference of opinion as to whether any offence is
made out against the petitioner or not? There is no difference of
opinion on the question of maintainability of F.I.LR. in view of
amended provisions of Prevention of Corruption Act. However, the
Counsel for the respondent no. 3, once again argued at length with
regard to the bar as contained in Para 17-A of Prevention of
Corruption Act and submitted that in absence of approval, no enquiry

or investigation can take place, whereas the Counsel for the petitioner
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didnot raise that issue in the light of the fact that there is no difference

of opinion on this issue between the two Hon'ble Judges.

11. It is submitted by the Counsel for the petitioner, that by order
dated 7-8-2014, the petitioner was posted as Collector, Ujjain and was
transferred by order dated 27-8-2016. It is submitted that as per the
F.I.R., M/s Yash Air Ltd./Aviation Academy had not deposited the
license Fee from the year 2007 till 2013. It is submitted that since, the
petitioner was posted at Ujjain in the year 2014, therefore, he cannot
be made liable for any default which had taken place prior to his
posting. Further more, it is incorrect to say that there was any default
in payment of license fee. The petitioner has drawn the attention of
this Court to the Covering letters/drafts starting from the year 2006 till
Aug 2016 which have been filed as Annexure A/S, A/9,A/11,A/12,
A/13,A/14,A/16,A/17, and A/18, to show that the license fee was
deposited well within time without any default. It is further submitted
that after the year 2016, the Aviation Academy filed W.P. No.
7411/2016 for renewal of lease which was allowed by the Writ Court
by order dated 26-4-2017 (Indore Bench), against which W.A. No
356/2017 was filed by the State which was dismissed by order 25-7-
2017.Civil Appeal No. 8243/2018 was preferred by the State Govt.,
which was allowed by the Supreme Court by order dated 13-8-2018
and the orders passed by the Writ Court as well as Writ Appeal Court
were set aside and the petition filed by the Aviation Academy was

dismissed with a direction to vacate the Airstrip within a period of 9
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months. Since, various aircrafts of the Aviation Academy were parked,
therefore by order dated 27-5-2019, the Aviation Academy was
directed to deposit the outstanding License fee (From 2016-2019)
after adjusting the Earnest Money (of Ujjain and Ratlam Airstrips) and
accordingly, the Aviation Academy deposited the outstanding amount
of Rs. 1,64,526 on 15-6-2019. Thus, it is submitted that there is no
default on the part of the Aviation Academy in depositing the license
fee. It is further submitted that according to the F.I.R., the Aviation
Academy was required to bear the expenses of maintenance which
was not done, and accordingly, the maintenance was done by the State
Govt. by spending Rs. 292.32 lacs. It is submitted that the decision to
carry out the maintenance work was taken by the State and work order
was issued on 23-1-2014 and the work was completed on 15-7-2014.
Thus, it is submitted that even if it is presumed that there was a
default on the part of the Aviation Academy in maintaining the
Airstrip, then the decision was taken by the State Govt. to ugrade the
Airstrip and the work of maintenance was already completed before
his joining as Collector, Ujjain. It is further submitted that there is no
allegation in the F.I.LR. to the effect that the agreement or any default
on the part of the Aviation Academy was ever brought to the
knowledge of the Petitioner. Even if there is some default in making
payment of dues, then it would not involve any mens rea on the part
of the petitioner, unless and until, a specific allegation is made that the
petitioner had joined hands with the Aviation Academy and had

obtained some pecuniary advantage. It is further submitted that the



16

allegations made by the respondent no.1 in para 24 of its return were
duly replied by the petitioner in para 10 of his rejoinder. Further, it is
incorrect to say that outstanding license fee was deposited by the
Aviation Academy on 24-12-2019, but in fact the earnest money
which was already with the State Govt. was got encashed/adjusted. It
is further submitted that the preliminary enquiry has a legal sanctity in
the light of the Judgment passed by the Supreme Court in the case of
Lalita Kumari Vs. State of U.P. reported in (2014) 2 SCC 1. It is
further submitted that the enquiry officer in its enquiry report has
specifically mentioned that the airstrip was operational till 2013 only,
whereas the petitioner had joined on 7-8-2014. The Counsel for the
Petitioner also submitted that in para 34,35 of the order dated 28-7-
2020, the facts of the case have been properly appreciated by Hon'ble
Shri Justice B.K. Shrivastava. To buttress his contentions, the Counsel
for the petitioner has relied upon the judgment passed by the Supreme
Court in the case of State of Haryana Vs. Bhajan Lal reported in

1992 Supp (1) SCC 335.

12.  Per contra, the Counsel for respondent no.1 submitted that the
F.LLR. is not an encyclopedia. The F.I.R. was lodged on 24-11-2019
and the petition was filed on 16-12-2019 and thereafter, the interim
order was passed on 18-12-2019, thus, no breathing time was given to
the answering respondent to investigate the matter. It is further
submitted that it is well established principle of law that any

additional evidence, which would come on record during the
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investigation, can be taken note of by the investigating agency. It is
submitted that in para 37 of the order dated 28-7-2020, it has been
observed by Hon'ble Shri Justice B.K. Shrivasatva, “that no
allegations were made by both the complainants against the Petitioner,
and in fact the name of the petitioner was not mentioned at all in their
complaints”. It is submitted that the investigation cannot be confined
to the allegations made in the complaint and if the investigating
agency comes to a conclusion that some more persons are also
involved in the commission of offence, then they can also be
implicated. It is further submitted that as per the agreement, the
maintenance work of the airstrip was to be done by the Aviation
Academy, but that was not done, therefore, the State Govt. was
compelled to undertake the maintenance work by spending Rs. 292.39
lacs, which is recoverable from the Aviation Academy but that has not
been done by the Petitioner. It is further submitted that as per the
agreement, Night Parking Charges were payable by the Aviation
Academy, but that was not done. It is submitted that it is incorrect to
say that the Aviation Academy was not operating or using the airstrip,
because in WP No. 7411/2016, it has been specifically claimed by the
Aviation Academy, that 13 aircrafts are parked and operational and
had sought renewal of agreement. Thus, it is incorrect to say that the
Datana Air Strip became non-operational from the year 2013. It is
further submitted since, the investigation is at the intial stage,
therefore, unborn baby should not be killed. It is further submitted that

no malafide has been alleged against the investigating agency, and the
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allegations are required to be investigated in detail. To buttress his
contentions, the Counsel for the respondent no.1 has relied upon the
judgments passed by the Supreme Court in the case of State of T.N.
Vs. S. Martin, reported in (2018) S SCC718,Mahavir Prasad Gupta
Vs. State of National Capital Territory of Delhi reported in (2000) 8
SCC115, and State of Telangana Vs. Habeeb Abdullah Jeelani

reported in (2017) 2 SCC 779.

13.  The Counsel for respondent no. 2 submitted that a detailed
return and additional return have been filed and his arguments are
confined to the pleadings and documents filed along with return/Add.

return.

14.  The Counsel for respondent no. 3 submitted that an opinion
from the Law Department was obtained and in the light of amended
provisions of Section 17-A of Prevention of Corruption Act, no
investigation can be done, in absence of approval by the competent

authority.

15. In reply, it is submitted by the Counsel for the Petitioner, that
the respondent no.1 cannot add or subtract any additional allegation in
the F.ILR. When there is no allegation of non-recovery of Night
Parking Charges, then the petitioner cannot be made an accused in the
F.IR. It 1s further submitted that in case of a contractual breach, the
F.ILR. should not be lodged. It is further submitted that the petitioner is

not a signatory to the agreement and he has specifically pleaded that
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he was not informed about the agreement. So far as the question of
non-recovery of maintenance amount is concerned, in fact, the amount
of Rs. 292.39 lac was spent by the State for the maintenance of the
airstrip, and if the same has not been recovered so far, then, all his
successor Collectors, should have been made an accused. It is further
submitted that the petitioner is a decorated officer, and has been

awarded various certificates of appreciation.

16. Heard the learned Counsel for the parties.

17.  As already pointed out that there is no difference of opinion,
between the Hon’ble Judges on the question of maintainability of
F.ILR. However, as the maintainability of F.I.R. in the light of Section
17-A of Prevention of Corruption Act, 1988 has been once again
attacked by the Counsel for the respondent no.3, therefore, this Court
apart from the reasoning which has already been given by my
esteemed brothers in order dated 28-7-2020, would like to add certain
more reasons to hold that the F.I.R. and the investigation is

maintainable.

18.  Section 17-A of Prevention of Corruption Act, 1988 reads as

under :

17-A. Enquiry or Inquiry or investigation of offences
relatable to recommendations made or decision taken
by public servant in discharge of official functions or
duties.— (1) No police officer shall conduct any enquiry
or inquiry or investigation into any offence alleged to
have been committed by a public servant under this Act,
where the alleged offence 1is relatable to any
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recommendation made or decision taken by such public
servant in discharge of his official functions or duties,
without the previous approval—

(a) in the case of a person who is or was employed, at the
time when the offence was alleged to have been
committed, in connection with the affairs of the Union, of
that Government;

() in the case of a person who is or was employed, at the
time when the offence was alleged to have been
committed, in connection with the affairs of a State, of
that Government;

(c) in the case of any other person, of the authority
competent to remove him from his office, at the time
when the offence was alleged to have been committed:

Provided that no such approval shall be necessary for
cases involving arrest of a person on the spot on the
charge of accepting or attempting to accept any undue
advantage for himself or for any other person:

Provided further that the concerned authority shall
convey its decision under this section within a period of
three months, which may, for reasons to be recorded in
writing by such authority, be extended by a further period
of one month.

20

It 1s well settled principle of law that where the language of a

Statute is plain and unambigous, then the Court must give literal

meaning to the words used in the statute.

20.

The Supreme Court in the case of Nathi Devi Vs. Radha Devi

Gupta, reported in (2005) 2 SCC 271 has held as under :

13. The interpretative function of the court is to discover
the true legislative intent. It is trite that in interpreting a
statute the court must, if the words are clear, plain,
unambiguous and reasonably susceptible to only one
meaning, give to the words that meaning, irrespective of
the consequences. Those words must be expounded in
their natural and ordinary sense. When the language is
plain and unambiguous and admits of only one meaning,
no question of construction of statute arises, for the Act
speaks for itself. Courts are not concerned with the policy
involved or that the results are injurious or otherwise,
which may follow from giving effect to the language
used. If the words used are capable of one construction



21

only then it would not be open to the courts to adopt any
other hypothetical construction on the ground that such
construction is more consistent with the alleged object
and policy of the Act. In considering whether there is
ambiguity, the court must look at the statute as a whole
and consider the appropriateness of the meaning in a
particular context avoiding absurdity and inconsistencies
or unreasonableness which may render the statute
unconstitutional.

14. 1t is equally well settled that in interpreting a statute,
effort should be made to give effect to each and every
word used by the legislature. The courts always presume
that the legislature inserted every part thereof for a
purpose and the legislative intention is that every part of
the statute should have effect. A construction which
attributes redundancy to the legislature will not be
accepted except for compelling reasons such as obvious
drafting errors. (See State of U.P. v. Dr. Vijay Anand
Maharaj, Rananjaya Singh v. Baijnath Singh, Kanai Lal
Sur v. Paramnidhi Sadhukhan, Nyadar Singh v. Union of
India, J K. Cotton Spg. and Wvg. Mills Co. Ltd. v. State
of U.P. and Ghanshyamdas v. CST.)

15. It is well settled that literal interpretation should be
given to a statute if the same does not lead to an
absurdity.

21.  From the plain reading of Section 17-A of Prevention of
Corruption Act, 1988, it is clear that an officer can claim protection
from "enquiry" or "investigation" only when he has made any
"recommendation" or "decision". The general meaning of word
“decision” means, the action or process of deciding something or

resolving a question.

22.  Thus, it can be said that a “decision” means an act by which an
Executive or Authority decides to act in a particular manner in a given
set of facts or problems. Therefore, in order to apply the provisions of

Section 17-A of Prevention of Corruption Act, 1988, there must be
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“decision” or “recommendation” by an authority against which an

enquiry or investigation is under contemplation.

23.  Maintaining silence on a particular issue cannot be said to be a
"recommendation" or "decision". Further, it is the defence of the
petitioner himself, that he was not aware of the agreement which was
executed between the State Govt. and M/s Yash Air Ltd. Thus, it is not
the case of the petitioner, that he had taken any “decision” or made

any “recommendation” in the matter.

24. Thus, in the present investigation, neither the "decision" nor
"recommendation" of the petitioner is under scanner, therefore, in the
considered opinion of this Court, the requirement of approval before
“enquiry” or ‘“investigation” as required under Section 17-A of

Prevention of Corruption Act, would not apply.

In the case of Manoj Prasad Vs. CBI, the High Court of Delhi,
by Judgment dated 11-1-2019 passed in W.P. (Cri) 3292/2018 has

held as under :

36........ The bar to enquiry or investigation under
Section 17A of the PC Acct is apropos such alleged
offence as may be relatable to any recommendation made
or decision taken by a public servant in discharge of his
official functions or duties. In the present case, there is no
recommendation or decision on record by a Public
Servant in the discharge of his official functions.
........ The purpose of Section 17A can be read to be only
to provide protection to officers/public servants who
discharge their official functions and/or duties with
diligence, fairly, in an unbiased manner and to the best of
their ability and judgment, without any motive for their
personal advantage or favour. A public servant cannot be
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possibly left to be under the constant apprehension that
bonafide decisions taken by him/her would be open to
enquiry or inquiry or investigation, on the whimsical
complaint of a stranger. Section 17A as it reads and the
legislative intent in its enactment can only be to protect
public servants in the bonafide discharge of official
functions or duties. However, when the act of a public
servant 1s ex-facie criminal or constitutes an offence,
prior approval of the Government would not be
necessary.

25. Further, the Telangana High Court in the case of Katti
Nagaseshanna Vs. State of Andhra Pradesh by judgment dated 16-

11-2018 passed in Cr.Petition No. 9044 of 2018 has held as under :

The facts of the case are distinguishable as the petitioner
claiming immunity from the prosecution on the ground of
failure to obtain sanction for prosecuting him taking
advantage of explanation by Act 16 of 2018, which came
into force with effect from 26.07.2018, but such
amendment created/imposed new obligation or duty on
the prosecution to obtain sanction to prosecute even
retired government servant. Earlier sanction is required
only to prosecute the public servant, and when a person
(1966) 1 All ER 524 (1894) 1 QB 725 MSM,J
Crl.P_9044 2018 retired from service, no sanction is
required. On account of change of law due to addition of
explanation to Section 19 (1) of the P.C.Act, now
sanction is required even to prosecute retired government
servant. If this provision is given retrospective effect, all
retired government servants, against whom prosecutions
are pending will sneak out from the prosecutions, it is
nothing but accommodating retired Government Servant
to escape from pending prosecution under the P.C.Act
irrespective of seriousness of offence. The intention of
the legislature is to prevent bribery among the public
servants, which is a serious threat to the society now and
increasing day by day. Therefore, amendment to Section
19 (1) of the P.C. Act though deals with procedure, which
cannot be given retrospective effect as it created or
imposed new obligation or duty on the prosecution to
obtain sanction after more than 7 years from the date of
filing charge sheet and taking cognizance against the
petitioner. Therefore, I find that such interpretation as
sought for by the learned counsel for the petitioner is
against the intendment of the Statute.
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26. In the present case, the preliminary enquiry was already
initated in the year 2015 and was pending on the date when Section
17-A of Prevention of Corruption Act, 1988, came into force,
accordingly, it is held that the benefit of Section 17-A of Prevention of

Corruption Act, 1988 is not available to the petitioner.

27. Now, the question for consideration is that whether the
impugned F.I.R. discloses cognizable offence against the petitioner or

not?

28. Before considering the allegations against the petitioner, this
Court would like to consider the law laid down by the Supreme Court,

governing the powers of the High Court to quash the F.I.R.

29. The Supreme Court in the case of Munshiram v. State of

Rajasthan, reported in (2018) 5 SCC 678 has held as under :

10. Having heard the learned counsel for both the parties
and perusing the material available on record we are of
the opinion that the High Court has prematurely quashed
the FIR without proper investigation being conducted by
the police. Further, it is no more res integra that Section
482 CrPC has to be utilised cautiously while quashing the
FIR. This Court in a catena of cases has quashed FIR
only after it comes to a conclusion that continuing
investigation in such cases would only amount to abuse
of the process. .......

The Supreme Court in the case of Teeja Devi v. State of

Rajasthan reported in (2014) 15 SCC 221 has held as under :

5. It has been rightly submitted by the learned counsel for
the appellant that ordinarily power under Section 482
CrPC should not be used to quash an FIR because that
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amounts to interfering with the statutory power of the
police to investigate a cognizable offence in accordance
with the provisions of CrPC. As per law settled by a
catena of judgments, if the allegations made in the FIR
prima facie disclose a cognizable offence, interference
with the investigation is not proper and it can be done
only in the rarest of rare cases where the court is satisfied
that the prosecution is malicious and vexatious.

The Supreme Court in the case of State of Orissa v. Ujjal

Kumar Burdhan, reported in (2012) 4 SCC 547 has held as under :

9. In State of W.B. v. Swapan Kumar Guha, emphasising
that the Court will not normally interfere with an
investigation and will permit the inquiry into the alleged
offence, to be completed, this Court highlighted the
necessity of a proper investigation observing thus: (SCC
pp. 597-98, paras 65-66)

“65. ... An investigation is carried on for the
purpose of gathering necessary materials for
establishing and proving an offence which is
disclosed. When an offence is disclosed, a proper
investigation in the interests of justice becomes
necessary to collect materials for establishing the
offence, and for bringing the offender to book. In
the absence of a proper investigation in a case
where an offence is disclosed, the offender may
succeed in escaping from the consequences and
the offender may go unpunished to the detriment of
the cause of justice and the society at large. Justice
requires that a person who commits an offence has
to be brought to book and must be punished for the
same. If the court interferes with the proper
investigation in a case where an offence has been
disclosed, the offence will go unpunished to the
serious detriment of the welfare of the society and
the cause of the justice suffers. It is on the basis of
this principle that the court normally does not
interfere with the investigation of a case where an
offence has been disclosed. ...

66. Whether an offence has been disclosed or not
must necessarily depend on the facts and
circumstances of each particular case. ... If on a
consideration of the relevant materials, the court
is satisfied that an offence is disclosed, the court
will normally not interfere with the investigation
into the offence and will generally allow the
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investigation into the offence to be completed for

collecting materials for proving the offence.”
(emphasis supplied)
10. On a similar issue under consideration, in Jeffrey J.
Diermeier v. State of W.B., while explaining the scope
and ambit of the inherent powers of the High Court under
Section 482 of the Code, one of us (D.K. Jain, J.)
speaking for the Bench, has observed as follows: (SCC p.
251, para 20)

“20. ... The section itself envisages three
circumstances under which the inherent
jurisdiction may be exercised, namely, (i) to give
effect to an order under the Code; (ii) to prevent
abuse of the process of court; and (ii7) to otherwise
secure the ends of justice. Nevertheless, it is
neither possible nor desirable to lay down any
inflexible rule which would govern the exercise of
inherent jurisdiction of the court. Undoubtedly, the
power possessed by the High Court under the said
provision is very wide but it is not unlimited. It has
to be exercised sparingly, carefully and cautiously,
ex debito justitiae to do real and substantial justice
for which alone the court exists. It needs little
emphasis that the inherent jurisdiction does not
confer an arbitrary power on the High Court to act
according to whim or caprice. The power exists to
prevent abuse of authority and not to produce
injustice.”

The Supreme Court in the case of XYZ v. State of Gujarat

reported in (2019) 10 SCC 337 has held as under :

14. Having heard the learned counsel for the parties and
after perusing the impugned order and other material
placed on record, we are of the view that the High Court
exceeded the scope of its jurisdiction conferred under
Section 482 CrPC, and quashed the proceedings. Even
before the investigation is completed by the investigating
agency, the High Court entertained the writ petition, and
by virtue of interim order granted by the High Court,
further investigation was stalled. Having regard to the
allegations made by the appellant/informant, whether the
2nd respondent by clicking inappropriate pictures of the
appellant has blackmailed her or not, and further the 2nd
respondent has continued to interfere by calling Shoukin
Malik or not are the matters for investigation. In view of
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the serious allegations made in the complaint, we are of
the view that the High Court should not have made a
roving inquiry while considering the application filed
under Section 482 CrPC. Though the learned counsel
have made elaborate submissions on various contentious
issues, as we are of the view that any observation or
findings by this Court, will affect the investigation and
trial, we refrain from recording any findings on such
issues. From a perusal of the order of the High Court, it is
evident that the High Court has got carried away by the
agreement/settlement arrived at, between the parties, and
recorded a finding that the physical relationship of the
appellant with the 2nd respondent was consensual. When
it is the allegation of the appellant, that such document
itself 1s obtained under threat and coercion, it is a matter
to be investigated. Further, the complaint of the appellant
about interference by the 2nd respondent by calling
Shoukin Malik and further interference is also a matter
for investigation. By looking at the contents of the
complaint and the serious allegations made against 2nd
respondent, we are of the view that the High Court has
committed error in quashing the proceedings.

(Underline supplied)

The Supreme Court in the case of S. Martin(Supra) has held as

under :

7. In our view the assessment made by the High Court at
a stage when the investigation was yet to be completed, is
completely incorrect and uncalled for.................

The Supreme Court in the case of S. Khushboo v. Kanniammal

reported in (2010) 5 SCC 600 has held as under :

17. In the past, this Court has even laid down some
guidelines for the exercise of inherent power by the High
Courts to quash criminal proceedings in such exceptional
cases. We can refer to the decision in State of Haryana v.
Bhajan Lal to take note of two such guidelines which are
relevant for the present case: (SCC pp. 378-79, para 102)

“(I) Where the allegations made in the first
information report or the complaint, even if they
are taken at their face value and accepted in their
entirety do not prima facie constitute any offence
or make out a case against the accused.
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(7) Where a criminal proceeding is manifestly
attended with mala fide and/or where the
proceeding is maliciously instituted with an
ulterior motive for wreaking vengeance on the
accused and with a view to spite him due to private
and personal grudge.”

18. It is of course a settled legal proposition that in a case
where there is sufficient evidence against the accused,
which may establish the charge against him/her, the
proceedings cannot be quashed. In Medch! Chemicals &
Pharma (P) Ltd. v. Biological E. Ltd. this Court observed
that a criminal complaint or a charge-sheet can only be
quashed by superior courts in exceptional circumstances,
such as when the allegations in a complaint do not
support a prima facie case for an offence.

19. Similarly, in Zandu Pharmaceutical Works Ltd. v.
Mohd. Sharaful Haque this Court has held that criminal
proceedings can be quashed but such a power is to be
exercised sparingly and only when such an exercise is
justified by the tests that have been specifically laid down
in the statutory provisions themselves. It was further
observed that superior courts “may examine the questions
of fact” when the use of the criminal law machinery
could be in the nature of an abuse of authority or when it
could result in injustice.

20. In Shakson Belthissor v. State of Kerala this Court
relied on earlier precedents to clarify that a High Court
while exercising its inherent jurisdiction should not
interfere with a genuine complaint but it should certainly

not hesitate to intervene in appropriate cases. In fact it
was observed: (SCC pp. 478, para 25)

“25. ... ‘16. ... One of the paramount duties of the
superior courts is to see that a person who is
apparently innocent is not subjected to persecution
and humiliation on the basis of a false and wholly
untenable complaint.””

The Supreme Court in the case of Sangeeta Agrawal v. State of

U.P., reported in (2019) 2 SCC 336 has held as under :

8. In our view, the Single Judge ought to have first set out
the brief facts of the case with a view to understand the
factual matrix of the case and then examined the
challenge made to the proceedings in the light of the
principles of law laid down by this Court and then
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case 1s made out for any interference or not.
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The Supreme Court in the case of Amit Kapoor v. Ramesh

Chander reported in (2012) 9 SCC 460 has held as under :

27. Having discussed the scope of jurisdiction under
these two provisions i.e. Section 397 and Section 482 of
the Code and the fine line of jurisdictional distinction,
now it will be appropriate for us to enlist the principles
with reference to which the courts should exercise such
jurisdiction. However, it is not only difficult but is
inherently impossible to state with precision such
principles. At best and upon objective analysis of various
judgments of this Court, we are able to cull out some of
the principles to be considered for proper exercise of
jurisdiction, particularly, with regard to quashing of
charge either in exercise of jurisdiction under Section
397 or Section 482 of the Code or together, as the case
may be:

27.1. Though there are no limits of the powers of the
Court under Section 482 of the Code but the more the
power, the more due care and caution is to be exercised
in invoking these powers. The power of quashing
criminal proceedings, particularly, the charge framed in
terms of Section 228 of the Code should be exercised
very sparingly and with circumspection and that too in
the rarest of rare cases.

27.2. The Court should apply the test as to whether the
uncontroverted allegations as made from the record of
the case and the documents submitted therewith prima
facie establish the offence or not. If the allegations are so
patently absurd and inherently improbable that no
prudent person can ever reach such a conclusion and
where the basic ingredients of a criminal offence are not
satisfied then the Court may interfere.

27.3. The High Court should not unduly interfere. No
meticulous examination of the evidence is needed for
considering whether the case would end in conviction or
not at the stage of framing of charge or quashing of
charge.

27.4. Where the exercise of such power is absolutely
essential to prevent patent miscarriage of justice and for
correcting some grave error that might be committed by
the subordinate courts even in such cases, the High Court



should be loath to interfere, at the threshold, to throttle
the prosecution in exercise of its inherent powers.

27.5. Where there is an express legal bar enacted in any
of the provisions of the Code or any specific law in force
to the very initiation or institution and continuance of
such criminal proceedings, such a bar is intended to
provide specific protection to an accused.

27.6. The Court has a duty to balance the freedom of a
person and the right of the complainant or prosecution to
investigate and prosecute the offender.

27.7. The process of the court cannot be permitted to be
used for an oblique or ultimate/ulterior purpose.

27.8. Where the allegations made and as they appeared
from the record and documents annexed therewith to
predominantly give rise and constitute a “civil wrong”
with no “element of criminality” and does not satisfy the
basic ingredients of a criminal offence, the court may be
justified in quashing the charge. Even in such cases, the
court would not embark upon the critical analysis of the
evidence.

27.9. Another very significant caution that the courts have
to observe is that it cannot examine the facts, evidence
and materials on record to determine whether there is
sufficient material on the basis of which the case would
end in a conviction; the court is concerned primarily with
the allegations taken as a whole whether they will
constitute an offence and, if so, is it an abuse of the
process of court leading to injustice.

27.10. It is neither necessary nor is the court called upon
to hold a full-fledged enquiry or to appreciate evidence
collected by the investigating agencies to find out
whether it is a case of acquittal or conviction.

27.11. Where allegations give rise to a civil claim and
also amount to an offence, merely because a civil claim is
maintainable, does not mean that a criminal complaint
cannot be maintained.

27.12. In exercise of its jurisdiction under Section 228
and/or under Section 482, the Court cannot take into
consideration external materials given by an accused for
reaching the conclusion that no offence was disclosed or
that there was possibility of his acquittal. The Court has
to consider the record and documents annexed therewith
by the prosecution.

27.13. Quashing of a charge is an exception to the rule of
continuous prosecution. Where the offence is even
broadly satisfied, the Court should be more inclined to
permit continuation of prosecution rather than its

30



quashing at that initial stage. The Court is not expected to
marshal the records with a view to decide admissibility
and reliability of the documents or records but is an
opinion formed prima facie.

27.14. Where the charge-sheet, report under Section
173(2) of the Code, suffers from fundamental legal
defects, the Court may be well within its jurisdiction to
frame a charge.

27.15. Coupled with any or all of the above, where the
Court finds that it would amount to abuse of process of
the Code or that the interest of justice favours, otherwise
it may quash the charge. The power is to be exercised ex
debito justitiae i.e. to do real and substantial justice for
administration of which alone, the courts exist.

[Ref. State of WB. v. Swapan Kumar
GuhaMadhavrao Jiwajirao Scindia V.
Sambhajirao Chandrojirao Angre; Janata Dal v.
H.S. Chowdhary; Rupan Deol Bajaj v. Kanwar Pal
Singh Gill; G. Sagar Suri v. State of U.P.; Ajay
Mitra v. State of M.P.; Pepsi Foods Ltd. v. Special
Judicial Magistrate; State of U.P. v. O.P. Sharma;
Ganesh Narayan Hegde v. S. Bangarappa; Zandu
Pharmaceutical Works Ltd. v. Mohd. Sharaful
Haque; Medchl Chemicals & Pharma (P) Ltd. v.
Biological E. Ltd.; Shakson Belthissor v. State of
Kerala; VV.S. Rama Sharma v. State of U.P,
Chunduru Siva Ram Krishna v. Peddi Ravindra
Babu; Sheonandan Paswan v. State of Bihar; State
of Bihar v. P.P. Sharma; Lalmuni Devi v. State of
Bihar; M. Krishnan v. Vijay Singh; Savita v. State
of Rajasthan and S.M. Datta v. State of Gujarat.]

27.16. These are the principles which individually and
preferably cumulatively (one or more) be taken into
consideration as precepts to exercise of extraordinary and
wide plenitude and jurisdiction under Section 482 of the
Code by the High Court. Where the factual foundation
for an offence has been laid down, the courts should be
reluctant and should not hasten to quash the proceedings
even on the premise that one or two ingredients have not
been stated or do not appear to be satisfied if there is
substantial compliance with the requirements of the
offence.

28. At this stage, we may also notice that the principle
stated by this Court in Madhavrao Jiwajirao Scindia was
reconsidered and explained in two subsequent judgments
of this Court in State of Bihar v. P.P. Sharma and M.N.
Damani v. S.K. Sinha. In the subsequent judgment, the
Court held that, that judgment did not declare a law of
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universal application and what was the principle relating
to disputes involving cases of a predominantly civil
nature with or without criminal intent.

The Supreme Court in the case of Ajay Kumar Das v. State of

Jharkhand, reported in (2011) 12 SCC 319 has held as under :

12. The counsel appearing for the appellant also drew our
attention to the same decision which is relied upon in the
impugned judgment by the High Court 1.e. State of
Haryana v. Bhajan Lal. In the said decision, this Court
held that it may not be possible to lay down any specific
guidelines or watertight compartment as to when the
power under Section 482 CrPC could be or is to be
exercised. This Court, however, gave an exhaustive list of
various kinds of cases wherein such power could be
exercised. In para 103 of the said judgment, this Court,
however, hastened to add that as a note of caution it must
be stated that the power of quashing a criminal
proceeding should be exercised very sparingly and with
circumspection and that too in the rarest of rare cases for
the Court would not be justified in embarking upon an
inquiry as to the reliability or genuineness or otherwise of
the allegations made in the first information report or in
the complaint and that the extraordinary or the inherent
powers do not confer an arbitrary jurisdiction on the
Court to act according to its whim or caprice.

The Supreme Court in the case of Mohd. Akram Siddiqui v.

State of Bihar reported in (2019) 13 SCC 350 has held as under :

5. Ordinarily and in the normal course, the High Court
when approached for quashing of a criminal proceeding
will not appreciate the defence of the accused; neither
would it consider the veracity of the document(s) on
which the accused relies. However an exception has been
carved out by this Court in Yin Cheng Hsiung v. Essem
Chemical Industries; State of Haryana v. Bhajan Lal and
Harshendra Kumar D. v. Rebatilata Koley to the effect
that in an appropriate case where the document relied
upon is a public document or where veracity thereof is
not disputed by the complainant, the same can be
considered.
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The Supreme Court in the case of State of A.P. v. Gourishetty

Mabhesh reported in (2010) 11 SCC 226has held as under :

18. While exercising jurisdiction under Section 482 of
the Code, the High Court would not ordinarily embark
upon an enquiry whether the evidence in question is
reliable or not or whether on a reasonable appreciation of
it accusation would not be sustained. That is the function
of the trial Judge/Court. It is true that the Court should be
circumspect and judicious in exercising discretion and
should take all relevant facts and circumstances into
consideration before issuing process, otherwise, it would
be an instrument in the hands of a private complainant to
unleash vendetta to harass any person needlessly. At the
same time, Section 482 is not an instrument handed over
to an accused to short-circuit a prosecution and brings

about its closure without full-fledged enquiry.

19. Though the High Court may exercise its power
relating to cognizable offences to prevent abuse of
process of any court or otherwise to secure the ends of
justice, the power should be exercised sparingly. For
example, where the allegations made in the FIR or
complaint, even if they are taken at their face value and
accepted in their entirety do not prima facie constitute
any offence or make out a case against the accused or
allegations in the FIR do not disclose a cognizable
offence or do not disclose commission of any offence and
make out a case against the accused or where there is
express legal bar provided in any of the provisions of the
Code or in any other enactment under which a criminal
proceeding is initiated or sufficient material to show that
the criminal proceeding is maliciously instituted with an
ulterior motive for wreaking vengeance on the accused
due to private and personal grudge, the High Court may

step in.

20. Though the powers possessed by the High Court
under Section 482 are wide, however, such power
requires care/caution in its exercise. The interference
must be on sound principles and the inherent power
should not be exercised to stifle a legitimate prosecution.
We make it clear that if the allegations set out in the
complaint do not constitute the offence of which
cognizance has been taken by the Magistrate, it is open to
the High Court to quash the same in exercise of inherent

powers under Section 482.
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The Supreme Court in the case of Padal Venkata Rama Reddy
Vs. Kovuri Satyanarayana Reddy reported in (2012) 12 SCC 437

has held as under :

11. Though the High Court has inherent power and its
scope is very wide, it is a rule of practice that it will only
be exercised in exceptional cases. Section 482 is a sort of
reminder to the High Courts that they are not merely
courts of law, but also courts of justice and possess
inherent powers to remove injustice. The inherent power
of the High Court is an inalienable attribute of the
position it holds with respect to the courts subordinate to
it. These powers are partly administrative and partly
judicial. They are necessarily judicial when they are
exercisable with respect to a judicial order and for
securing the ends of justice. The jurisdiction under
Section 482 is discretionary, therefore the High Court
may refuse to exercise the discretion if a party has not
approached it with clean hands.

12. In a proceeding under Section 482, the High Court
will not enter into any finding of facts, particularly, when
the matter has been concluded by concurrent finding of
facts of the two courts below. Inherent powers under
Section 482 include powers to quash FIR, investigation
or any criminal proceedings pending before the High
Court or any court subordinate to it and are of wide
magnitude and ramification. Such powers can be
exercised to secure ends of justice, prevent abuse of the
process of any court and to make such orders as may be
necessary to give effect to any order under this Code,
depending upon the facts of a given case. The Court can
always take note of any miscarriage of justice and
prevent the same by exercising its powers under Section
482 of the Code. These powers are neither limited nor
curtailed by any other provisions of the Code. However,
such inherent powers are to be exercised sparingly,
carefully and with caution.

13. It is well settled that the inherent powers under
Section 482 can be exercised only when no other remedy
is available to the litigant and not in a situation where a
specific remedy is provided by the statute. It cannot be
used if it is inconsistent with specific provisions provided
under the Code (vide Kavita v. State and B.S. Joshi v.
State of Haryana). If an effective alternative remedy is
available, the High Court will not exercise its powers



under this section, specially when the applicant may not
have availed of that remedy.

14. The inherent power is to be exercised ex debito

justitiae, to do real and substantial justice, for
administration of which alone courts exist. Wherever any
attempt is made to abuse that authority so as to produce
injustice, the Court has power to prevent the abuse. It is,
however, not necessary that at this stage there should be a
meticulous analysis of the case before the trial to find out
whether the case ends in conviction or acquittal. (Vide
Dhanalakshmi v. R. Prasanna Kumar; Ganesh Narayan
Hegde v. S. Bangarappa and Zandu Pharmaceutical
Works Ltd. v. Mohd. Sharaful Haque.)

15. It is neither feasible nor practicable to lay down
exhaustively as to on what ground the jurisdiction of the
High Court under Section 482 of the Code should be
exercised. But some attempts have been made in that
behalf in some of the decisions of this Court vide State of
Haryana v. Bhajan Lal, Janata Dal v. H.S. Chowdhary,
Rupan Deol Bajaj v. Kanwar Pal Singh Gill and Indian
Oil Corpn.v. NEPC India Ltd.

16. In the landmark case of State of Haryana v. Bhajan
Lal this Court considered in detail the provisions of
Section 482 and the power of the High Court to quash
criminal proceedings or FIR. This Court summarised the
legal position by laying down the following guidelines to
be followed by the High Courts in exercise of their
inherent powers to quash a criminal complaint: (SCC pp.
378-79, para 102)

“(I) Where the allegations made in the first
information report or the complaint, even if they
are taken at their face value and accepted in their
entirety do not prima facie constitute any offence
or make out a case against the accused.

(2) Where the allegations in the first information
report and other materials, if any, accompanying
the FIR do not disclose a cognizable offence,
justifying an investigation by police officers under
Section 156(1) of the Code except under an order
of a Magistrate within the purview of Section
155(2) of the Code.

(3) Where the uncontroverted allegations made in
the FIR or complaint and the evidence collected in
support of the same do not disclose the
commission of any offence and make out a case
against the accused.

(4) Where, the allegations in the FIR do not
constitute a cognizable offence but constitute only
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a non-cognizable offence, no investigation is
permitted by a police officer without an order of a
Magistrate as contemplated under Section 155(2)
of the Code.

(5) Where the allegations made in the FIR or
complaint are so absurd and inherently improbable
on the basis of which no prudent person can ever
reach a just conclusion that there is sufficient
ground for proceeding against the accused.

(6) Where there is an express legal bar engrafted in
any of the provisions of the Code or the Act
concerned (under which a criminal proceeding is
instituted) to the institution and continuance of the
proceedings and/or where there is a specific
provision in the Code or the Act concerned,
providing efficacious redress for the grievance of
the aggrieved party.
(7) Where a criminal proceeding is manifestly
attended with mala fide and/or where the
proceeding is maliciously instituted with an
ulterior motive for wreaking vengeance on the
accused and with a view to spite him due to private
and personal grudge.”
17.In/ndian Oil Corpn.v. NEPC India Ltd. a petition
under Section 482 was filed to quash two criminal
complaints. The High Court by a common judgment
allowed the petition and quashed both the complaints.
The order was challenged in appeal to this Court. While
deciding the appeal, this Court laid down the following
principles: (SCC p. 748, para 12)

1. The High Courts should not exercise their
inherent powers to repress a legitimate
prosecution. The power to quash criminal
complaints should be used sparingly and with
abundant caution.

2. The criminal complaint is not required to
verbatim reproduce the legal ingredients of the
alleged offence. If the necessary factual foundation
is laid in the criminal complaint, merely on the
ground that a few ingredients have not been stated
in detail, the criminal proceedings should not be
quashed. Quashing of the complaint is warranted
only where the complaint is bereft of even the
basic facts which are absolutely necessary for
making out the alleged offence.

3. It was held that a given set of facts may make
out: (a) purely a civil wrong; or (b) purely a
criminal offence; or (¢) a civil wrong as also a

36



criminal offence. A commercial transaction or a
contractual dispute, apart from furnishing a cause
of action for seeking remedy in civil law, may also
involve a criminal offence.

18. In State of Orissa v. Saroj Kumar Sahoo it has been
held that probabilities of the prosecution version cannot
be analysed at this stage. Likewise, the allegations of
mala fides of the informant are of secondary importance.
The relevant passage reads thus: (SCC p. 550, para 11)

“I1. ... It would not be proper for the High Court
to analyse the case of the complainant in the light
of all probabilities in order to determine whether a
conviction would be sustainable and on such
premises arrive at a conclusion that the
proceedings are to be quashed. It would be
erroneous to assess the material before it and
conclude that the complaint cannot be proceeded
with.”

19. In Madhavrao Jiwajirao Scindia v. Sambhajirao
Chandrojirao Angre this Court held as under: (SCC p.
695, para 7)

“7. The legal position is well settled that when a
prosecution at the initial stage is asked to be
quashed, the test to be applied by the court is as to
whether the uncontroverted allegations as made
prima facie establish the offence. It is also for the
court to take into consideration any special
features which appear in a particular case to
consider whether it is expedient and in the interest
of justice to permit a prosecution to continue. This
is so on the basis that the court cannot be utilised
for any oblique purpose and where in the opinion
of the court chances of an ultimate conviction is
bleak and, therefore, no useful purpose is likely to
be served by allowing a criminal prosecution to
continue, the court may while taking into
consideration the special facts of a case also quash
the proceeding even though it may be at a
preliminary stage.”
20. This Court, while reconsidering the judgment in
Madhavrao Jiwajirao Scindia, has consistently observed
that where matters are also of civil nature 1i.e.
matrimonial, family disputes, etc., the Court may
consider “special facts”, “special features” and quash the
criminal proceedings to encourage genuine settlement of
disputes between the parties.

21. The said judgment in Madhavrao case was
reconsidered and explained by this Court in State of
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Bihar v. PP. Sharma which reads as under: (SCC p. 271,
para 70)

“70. Madhavrao Jiwajirao Scindia v. Sambhajirao
Chandrojirao Angre also does not help the
respondents. In that case the allegations constituted
civil wrong as the trustees created tenancy of trust
property to favour the third party. A private
complaint was laid for the offence under Section
467 read with Section 34 and Section 120-B IPC
which the High Court refused to quash under
Section 482. This Court allowed the appeal and
quashed the proceedings on the ground that even
on its own contentions in the complaint, it would
be a case of breach of trust or a civil wrong but no
ingredients of criminal offence were made out. On
those facts and also due to the relation of the
settler, the mother, the appellant and his wife, as
the son and daughter-in-law, this Court interfered
and allowed the appeal. ... Therefore, the ratio
therein is of no assistance to the facts in this case.
It cannot be considered that this Court laid down
as a proposition of law that in every case the court
would examine at the preliminary stage whether
there would be ultimate chances of conviction on
the basis of allegation and exercise of the power
under Section 482 or Article 226 to quash the
proceedings or the charge-sheet.”

22. Thus, the judgment in Madhavrao Jiwajirao Scindia
does not lay down a law of universal application. Even as
per the law laid down therein, the Court cannot examine
the facts/evidence, etc. in every case to find out as to
whether there is sufficient material on the basis of which
the case would end in conviction. The ratio of
Madhavrao Jiwajirao Scindia is applicable in cases
where the Court finds that the dispute involved therein is
predominantly civil in nature and that the parties should
be given a chance to reach a compromise e.g.
matrimonial, property and family disputes, etc. etc. The
superior courts have been given inherent powers to
prevent the abuse of the process of court; where the
Court finds that the ends of justice may be met by
quashing the proceedings, it may quash the proceedings,
as the end of achieving justice is higher than the end of
merely following the law. It is not necessary for the Court
to hold a full-fledged inquiry or to appreciate the
evidence, collected by the investigating agency to find
out whether the case would end in conviction or
acquittal.
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The Supreme Court in the case of M. Srikanth v. State of

Telangana, reported in (2019) 10 SCC 373 has held as under :

17. It could thus be seen, that this Court has held, that
where the allegations made in the FIR or the complaint,
even if they are taken at their face value and accepted in
their entirety do not prima facie constitute a case against
the accused, the High Court would be justified in
quashing the proceedings. Further, it has been held that
where the uncontroverted allegations in the FIR and the
evidence collected in support of the same do not disclose
any offence and make out a case against the accused, the
Court would be justified in quashing the proceedings.

The Supreme Court in the case of M.N. Ojha v. Alok Kumar

Srivastav reported in (2009) 9 SCC 682 has held as under :

30. Interference by the High Court in exercise of its
jurisdiction under Section 482 of the Code of Criminal
Procedure can only be where a clear case for such
interference is made out. Frequent and uncalled for
interference even at the preliminary stage by the High
Court may result in causing obstruction in progress of the
inquiry in a criminal case which may not be in the public
interest. But at the same time the High Court cannot
refuse to exercise its jurisdiction if the interest of justice
so required where the allegations made in the FIR or
complaint are so absurd and inherently improbable on the
basis of which no fair minded and informed observer can
ever reach a just and proper conclusion as to the
existence of sufficient grounds for proceeding. In such
cases refusal to exercise the jurisdiction may equally
result in injustice more particularly in cases where the
complainant sets the criminal law in motion with a view
to exert pressure and harass the persons arrayed as
accused in the complaint.

31. It is well settled and needs no restatement that the
saving of inherent power of the High Court in criminal
matters is intended to achieve a salutary public purpose

“which is that a court proceeding ought not to be
permitted to degenerate into a weapon of
harassment or persecution. [If such power is not
conceded, it may even lead to injustice.]”
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(See State of Karnataka v. L. Muniswamy, SCC p.
703, para 7.)

32. We are conscious that

“inherent powers do not confer an arbitrary
jurisdiction on the High Court to act according to
whim or caprice. That statutory power has to be
exercised sparingly, with circumspection and in the
rarest of rare cases”.

(See Kurukshetra University v. State of Haryana,
SCC p. 451, para 2.)

The Supreme Court in the case of CBI v. Arvind Khanna

reported in (2019) 10 SCC 686has held as under :

17. After perusing the impugned order and on hearing the
submissions made by the learned Senior Counsel on both
sides, we are of the view that the impugned order passed
by the High Court is not sustainable. In a petition filed
under Section 482 CrPC, the High Court has recorded
findings on several disputed facts and allowed the
petition. Defence of the accused is to be tested after
appreciating the evidence during trial. The very fact that
the High Court, in this case, went into the most minute
details, on the allegations made by the appellant CBI, and
the defence put forth by the respondent, led us to a
conclusion that the High Court has exceeded its power,
while exercising its inherent jurisdiction under Section
482 CrPC.

18. In our view, the assessment made by the High Court
at this stage, when the matter has been taken cognizance
of by the competent court, is completely incorrect and
uncalled for.

Thus, it is clear that although this Court cannot make a roving
enquiry at this stage, but if the uncontroverted allegations donot make
out any offence, then this Court can quash the F.I.R.

30. The next question for consideration is that whether this Court
while exercising power under Section 482 of Cr.P.C. can consider the

documents put forward by the petitioner or not?
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31. The Supreme Court in the case of State of Orissa Vs.

Debendra Nath Padhi, reported in (2003) 2 SC 711 has held as
under :

11. From the above judgments referred to by the learned
counsel for the appellant, it is clear that all that the court
has to do at the time of framing a charge is to consider
the question of sufficiency of ground for proceeding
against the accused on a general consideration of the
materials placed before it by the investigating agency.
There is no requirement in law that the court at that stage
should either give an opportunity to the accused to
produce evidence in defence or consider such evidence
the defence may produce at that stage.

32. The Supreme Court in the case of Prashant Bharti Vs. State

(NCT of Delhi) reported in (2013) 9 SCC 293 has held as under :

22. The proposition of law, pertaining to quashing of
criminal proceedings, initiated against an accused by a
High Court under Section 482 of the Code of Criminal
Procedure (hereinafter referred to as “CrPC”) has been
dealt with by this Court in Rajiv Thapar v. Madan Lal
Kapoor wherein this Court inter alia held as under: (SCC
pp. 347-49, paras 29-30)

“29. The issue being examined in the instant case
is the jurisdiction of the High Court under Section
482 CrPC, if it chooses to quash the initiation of
the prosecution against an accused at the stage of
issuing process, or at the stage of committal, or
even at the stage of framing of charges. These are
all stages before the commencement of the actual
trial. The same parameters would naturally be
available for later stages as well. The power vested
in the High Court under Section 482 CrPC, at the
stages referred to hereinabove, would have far-
reaching consequences, inasmuch as it would
negate the prosecution’s/complainant’s case
without allowing the prosecution/complainant to
lead evidence. Such a determination must always
be rendered with caution, care and circumspection.
To invoke its inherent jurisdiction under Section
482 CrPC the High Court has to be fully satisfied
that the material produced by the accused is such



that would lead to the conclusion that his/their
defence is based on sound, reasonable, and
indubitable facts; the material produced is such as
would rule out and displace the assertions
contained in the charges levelled against the
accused; and the material produced is such as
would clearly reject and overrule the veracity of
the allegations contained in the accusations
levelled by the prosecution/complainant. It should
be sufficient to rule out, reject and discard the
accusations levelled by the
prosecution/complainant, without the necessity of
recording any evidence. For this the material relied
upon by the defence should not have been refuted,
or alternatively, cannot be justifiably refuted, being
material of sterling and impeccable quality. The
material relied upon by the accused should be such
as would persuade a reasonable person to dismiss
and condemn the actual basis of the accusations as
false. In such a situation, the judicial conscience of
the High Court would persuade it to exercise its
power under Section 482 CrPC to quash such
criminal proceedings, for that would prevent abuse
of process of the court, and secure the ends of
justice.

30. Based on the factors canvassed in the
foregoing paragraphs, we would delineate the
following steps to determine the veracity of a
prayer for quashing raised by an accused by
invoking the power vested in the High Court under
Section 482 CrPC:

30.1. Step one: whether the material relied upon by
the accused is sound, reasonable, and indubitable
1.e. the material is of sterling and impeccable
quality?

30.2. Step two: whether the material relied upon by
the accused would rule out the assertions contained
in the charges levelled against the accused i.e. the
material is sufficient to reject and overrule the
factual assertions contained in the complaint i.e.
the material 1s such as would persuade a
reasonable person to dismiss and condemn the
factual basis of the accusations as false?

30.3. Step three: whether the material relied upon
by the accused has not been refuted by the
prosecution/complainant; and/or the material is
such that it cannot be justifiably refuted by the
prosecution/complainant?
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30.4. Step four: whether proceeding with the trial
would result in an abuse of process of the court,
and would not serve the ends of justice?

30.5. If the answer to all the steps is in the
affirmative, judicial conscience of the High Court
should persuade it to quash such criminal
proceedings in exercise of power vested in it under
Section 482 CrPC. Such exercise of power, besides
doing justice to the accused, would save precious
court time, which would otherwise be wasted in
holding such a trial (as well as proceedings arising
therefrom) specially when it is clear that the same
would not conclude in the conviction of the
accused.”

33. In the light of the judgments of the Supreme Court, this Court

shall now consider the allegations against the petitioner.

34. The petitioner has made representations to the Chief Minister,
Lokayukt, Chief Secretary, State of M.P., Principal Secretary,
Department of General Administration, and Director General of
Police, S.P.E. (Lokayukt). The petitioner in his representation has
relied upon condition no. 8 and 9 of the agreement to plead that the
Aviation Academy was required to pay yearly license fee of Rs. 1.50
lac (Rs. One Lac Fifty Thousand Only) with yearly incremental
increase by 5%. It was further pleaded that the Aviation Academy had
deposited the license fee regulary. It was also pleaded that the
Collector was not a party to the agreement and as per Clause 8 of the
agreement, the license fee was to be deposited with Director, Aviation
and only in case of non-deposit of license fee, the Director, Aviation
was required to inform the Collector, and since in the present case,

there was no default on the part of Aviation Academy, therefore, the
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Director, Aviation never informed the Collector. It was also pleaded
that even according to the F.I.R., the default of the Aviation Academy
was of the period from 2006-2007 to 2012-2013, whereas the
petitioner was posted in Ujjain as Collector on 12-8-2014 to 29-7-
2016. Thus, it was pleaded that by no stretch of imagination, it can be

said that the petitioner is guilty of any criminal act.

35.  Further, it has been pleaded in the rejoinder that so far as the
question of non-maintenance of Datana Air Strip by the Aviation
Academy is concerned, the proposal to upgrade the Datana Air Strip
was given on 1-2-2013 and the work order for upgradation was issued
in favor of Himmat Singh on 28-1-2014 and was completed on 15-7-
2014, whereas the petitioner was posted as Collector, Ujjain on 07-8-
2014, therefore, the petitioner cannot be made responsible for the

things which had already taken place prior to his posting.

36. This petition has been filed by the petitioner seeking quashment
of F.I.LR. registered against him, therefore, in the considered opinion of
this Court, only the investigating agency was the necessary party.
However, for the reasons best known to the petitioner, he also
impleaded Department of Aviation as well as Department of General
Administration, as respondents no. 2 and 3. The Counsel for the
respondent no. 3 also expressed that in the present case, it is a dispute

between the petitioner and the respondent no.1. Be that as it may.
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37. The agreement which was executed between the State Govt and
M/s Yash Air Ltd has already been reproduced earlier. It is the case of
the petitioner, that Collector was not a signatory to the agreement.
However, the conditions in the agreement were incorporated in the
light of the sanction order dated 18-8-2006, issued by the Aviation
Department, State of Madhya Pradesh. Further, the recital of the
agreement clearly says, that the agreement was executed between M/s
Yash Air Ltd and the State Govt. Merely because the agreement was
signed by Director, Aviation, on behalf of the State Govt., it would not
mean, that it was an agreement between the Director, Aviation and
M/s Yash Air Ltd. Further, all the conditions which were approved by
the State Govt. in its order dated 18-8-2006, were incorporated and
being the functionary of the State, the Collector, cannot say that since,
he was not a signatory to the agreement, therefore, he was not under
obligation to enforce the conditions of the agreement. Further, it is
clear from the agreement dated 31-8-2006, a copy of the said

agreement was also endorsed to the Collector, Ujjain.

Clause 23 of the order dated 18-8-2006 reads as under :

23. fIAM & @A Wb 7 U @ afhT &
for’l ¥ 200/~ (00 T A ®ad) gfd I B R A W
A T aoi= 5700 fhamd & e & &R 5700 fharm
A BH IO dTel a9 2 w100/ — (WUY Al dhael) Ul Ity
DI TR A YA BRAT BT I8 AR DI DY H HeTAD
AT @1 U 9% e & ARIA W et RN @ delde &
U ST FRAT BN gE IR g R G 8 I8 |
A Td fSTell delder gRT GHReEd fdhar SR |

Thus, it is clear that it was the duty of the Collector, Ujjain to

ensure that night parking charges are duly paid by the Aviation
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Academy. The contract between the State Govt. and Yash Air Ltd
(Subsequently, the name was changed to M/s Centaur Aviation
Academy Ltd.) was for a period of 10 years, i.e., upto the year 2016
and undisputedly, the petitioner was posted as Collector, Ujjain from
07-8-2014 to 27-8-2016. Therefore, during his tenure as Collector,
Ujjain, it was the duty of the petitioner to ensure that night parking
charges are duly deposited by the Aviation Academy. But in the
present case, the undisputed fact is that the Aviation Academy never
deposited the Night Parking Charges. The respondent no.2 has filed a
copy of letter dated 1-2-2020 along with its return, which was
addressed to Inspector, S.P.E., Lokayukt Office, Ujjain and the

relevant portion of the said letter reads as under :

T Ud IS A9 & 9= g4 IJe" BN "d
f&i® 31/8/2006 & o5 HHI® 18 Yd 19 & P4 4
3 PRI I WA B AR A fawEr a1 afy wreA
qife T ) FazAT @ UrfeT 4 [/ urfeT & ®U D
g Ay o T8 B T 2

The respondent no.2 has also filed its Additional Return and has
raised additional pleadings. It is pleaded that since, the agreement
dated 31-8-2006 was for a period of 10 years, therefore, the Aviation
Academy filed a writ petition for renewal of agreement, which was
registered as W.P. No. 7411 of 2016 (Indore Bench) and was allowed
by order dated 26-4-2017. Being aggrieved by the order passed by the

Single Judge, the State of Madhya Pradesh filed a Writ Appeal which
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was registered as W.A. No. 356 of 2017 and the said Writ Appeal was
also dismissed by order dated 25-7-2017. Accordingly, Civil Appeal
No. 8243 of 2018 was filed by the State Govt., which was allowed by
the Supreme Court by order dated 13-8-2018, and the Aviation
Academy was directed to vacate and hand over the vacant possession
within a period of 9 months. However, the Aviation Academy sought
permission to park its aircrafts in the Ujjain Airport, therefore, by
order dated 27-5-2019, the Aviation Academy was permitted to park
its aircrafts, till new agreement is executed. A Panchnama dated 27-3-
2019 has also been placed on record by the respondent no.2 along
with its Additional Return, from which it is clear that on 27-3-2019,
11 (Eleven) Aircrafts of the Avaiation Academy were parked in the
Ujjain airport. Further, it is clear from the order dated 26-4-2017
which was passed in W.P. No. 7411/2016 (Indore Bench), that a
categoric statement was made by the Aviation Academy that its 13
aircrafts are parked in the airport. Thus, it is clear that the Aviation
Academy was using the Datana Airstrip Ujjain and was parking its
number of aircrafts during night, but didnot pay Night Parking
Charges. It is the stand of the respondent no.l that even if it is
presumed that on an average, 10 aircrafts were parked on daily basis
every night, then the Aviation Academy was liable to pay Rs. 95 lacs
which was not done. In fact not a single penny was paid towards
Night Parking Charges. The Aviation Academy has already claimed in
W.P. No. 7411/2016 (Indore Bench) about its operations and had

claimed that at least 400 pilots were trained by it. Thus, it is clear that
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during the contract period, the Aviation Academy was using the
Datana Air Strip extensively, but didnot pay the Night Parking
Charges, and since, the Collector, Ujjain was under obligation to
ensure that Night Parking Charges are regularly paid by the Aviation
Academy and as, that was not done by the petitioner during his
posting as Collector Ujjain, therefore, it cannot be said that the
petitioner is not liable for his omissions at all. So far as the
preliminary enquiry report is concerned, it appears that above
mentioned facts have been completely ignored by the Enquiry Officer.
Further, the fact regarding non-payment of Night Parking Charges has
been put forward by the respondent no. 2 itself, therefore, the
petitioner cannot claim that although there are material against him to
show that he did not make any attempt to recover the Night Parking
Charges, but since, this allegation is not mentioned in the F.I.R.,

therefore, no investigation can be done in this respect.

38.  So far as the question of non-recovery of maintenance amount
1s concerned, it is clear that the Aviation Academy was using the
Airstrip extensively and didnot care to maintain the same inspite of
the clear stipulation in the agreement. From the averments made in
W.P. 7411/2016 (Indore Bench), it is clear that the Aviation Academy
was using the airstrip till 2016 and continued to use the same after the
writ petition was allowed. Therefore, it is incorrect on the part of the
enquiry officer to say that the airstrip became non-operational after

2013. Further, it is clear from the Panchnama dated 27-3-2019, as
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many as 11 aircrafts belonging to the Aviation Academy were found
parked in the taxi bay. Thus, it is clear that the airstrip was being used
by the Aviation Academy regularly and extensively even after the year

2013.

39.  So far as the submission made by the Counsel for the Petitioner
that the earnest money which was already lying with the State Govt.
was got encashed/adjusted on 24-12-2019 is concerned, it is clear that
even after the agreement had lapsed in the year 2016, the Aviation
Academy was extensively using the air strip and not a single penny
was paid towards the maintenance charges, license fee etc. and only
after letter dated 27-5-2019 was issued, the licensee fee was deposited
on 15-6-2019. Thus, it is clear that the Aviation Academy was using
the Datana Airstrip without fulfilling the conditions as mentioned in
the agreement. Thus, it i1s a matter of investigation, which cannot be
throttled at the initial stage. In a given set of facts, subsequent deposit
of outstanding amount may not be sufficient to quash the criminal

proceedings.

The Supreme Court in the case of State of Maharashtra Vs.
Vikram Anantrai Doshi, reported in (2014) 15 SCC 29 has held as

under :

25. In this context, we may usefully refer to a two-Judge
Bench decision in CBI v. Jagjit Singh wherein the Court
being moved by CBI had overturned the order of the
High Court quashing the criminal proceeding and in that
backdrop had taken note of the fact that accused persons
had dishonestly induced delivery of the property of the
bank and had wused forged documents as genuine.



Proceeding further the Court opined as follows: (SCC p.

692, para 15)
“15. ... The offences when committed in relation
with banking activities including offences under
Sections 420/471 IPC have harmful effect on the
public and threaten the well being of the society.
These offences fall under the category of offences
involving moral turpitude committed by public
servants while working in that capacity. Prima
facie, one may state that the bank is the victim in
such cases but, in fact, the society in general,
including customers of the bank is the sufferer. In
the present case, there was neither an allegation
regarding any abuse of process of any court nor
anything on record to suggest that the offenders
were entitled to secure the order in the ends of
justice.”

26. We are in respectful agreement with the aforesaid
view. Be it stated, that availing of money from a
nationalised bank in the manner, as alleged by the
investigating agency, vividly exposits fiscal impurity and,
in a way, financial fraud. The modus operandi as narrated
in the charge-sheet cannot be put in the compartment of
an individual or personal wrong. It is a social wrong and
it has immense societal impact. It is an accepted principle
of handling of finance that whenever there is
manipulation and cleverly conceived contrivance to avail
of these kinds of benefits it cannot be regarded as a case
having overwhelmingly and predominatingly civil
character. The ultimate victim is the collective. It creates
a hazard in the financial interest of the society. The
gravity of the offence creates a dent in the economic
spine of the nation. The cleverness which has been
skilfully contrived, if the allegations are true, has a
serious consequence. A crime of this nature, in our view,
would definitely fall in the category of offences which
travel far ahead of personal or private wrong. It has the
potentiality to usher in economic crisis. Its implications
have its own seriousness, for it creates a concavity in the
solemnity that is expected in financial transactions. It is
not such a case where one can pay the amount and obtain
a “no dues certificate” and enjoy the benefit of quashing
of the criminal proceeding on the hypostasis that nothing
more remains to be done. The collective interest of which
the Court is the guardian cannot be a silent or a mute
spectator to allow the proceedings to be withdrawn, or
for that matter yield to the ingenuous dexterity of the
accused persons to invoke the jurisdiction under Article
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226 of the Constitution or under Section 482 of the Code
and quash the proceeding. It is not legally permissible.
The Court is expected to be on guard to these kinds of
adroit moves. The High Court, we humbly remind,
should have dealt with the matter keeping in mind that in
these kinds of litigations the accused when perceives a
tiny gleam of success, readily invokes the inherent
jurisdiction for quashing of the criminal proceeding. The
Court’s principal duty, at that juncture, should be to scan
the entire facts to find out the thrust of allegations and the
crux of the settlement. It is the experience of the Judge
that comes to his aid and the said experience should be
used with care, caution, circumspection and courageous
prudence. As we find in the case at hand the learned
Single Judge has not taken pains to scrutinise the entire
conspectus of facts in proper perspective and quashed the
criminal proceeding. The said quashment neither helps to
secure the ends of justice nor does it prevent the abuse of
the process of the court nor can it be also said that as
there is a settlement no evidence will come on record and
there will be remote chance of conviction. Such a finding
in our view would be difficult to record. Be that as it
may, the fact remains that the social interest would be on
peril and the prosecuting agency, in these circumstances,
cannot be treated as an alien to the whole case. Ergo, we
have no other option but to hold that the order of the
High Court is wholly indefensible.

The Supreme Court in the case of CBI Vs. Jagjit Singh,

reported in (2013) 10 SCC 686 has held as under :

14. In the present case, the specific allegation made
against the respondent-accused is that he obtained the
loan on the basis of forged document with the aid of
officers of the Bank. On investigation, having found the
ingredients of cheating and dishonestly inducing delivery
of property of the Bank (Section 420 IPC) and
dishonestly using as genuine a forged document (Section
471 IPC), charge-sheet was submitted under Sections
420/471 IPC against the accused persons.

15. The debt which was due to the Bank was recovered
by the Bank pursuant to an order passed by the Debts
Recovery Tribunal. Therefore, it cannot be said that there
1s a compromise between the offender and the victim.
The offences when committed in relation with banking
activities including offences under Sections 420/471 IPC



have harmful effect on the public and threaten the well-
being of the society. These offences fall under the
category of offences involving moral turpitude
committed by public servants while working in that
capacity. Prima facie, one may state that the bank is the
victim in such cases but, in fact, the society in general,
including customers of the bank is the sufferer. In the
present case, there was neither an allegation regarding
any abuse of process of any court nor anything on record
to suggest that the offenders were entitled to secure the
order in the ends of justice.

16. In the instant case, the High Court has not considered
the above factors while passing the impugned order.
Hence, we are of the opinion that the High Court erred in
addressing the issue in right perspective.
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The Supreme Court in the case of State of T.N. Vs. R.

Vasantjhi Stanley reported in (2016) 1 SCC 376 has held as under :

8. Resisting the aforesaid submissions it is canvassed by
Mr Tankha, learned Senior Counsel for the first
respondent that when the High Court, considering the
controversy from all the requisite angles has quashed the
proceedings, this Court should not interfere with the
impugned order in exercise of its jurisdiction under
Article 136 of the Constitution. The learned Senior
Counsel would contend that when the respondent has
already paid the amount due to the Bank from her own
savings and settled the matter with grieved financial
institutions, continuance of the criminal proceeding is not
desirable as it is unlikely to serve any fruitful purpose.
That apart, submits Mr Tankha, continuation of the
proceeding would unnecessarily load the criminal justice
dispensation system as there is likelihood of an order of
acquittal at the end of the trial.

9. To appreciate the submissions advanced at the Bar, we
may straightaway refer to the authority in State of
Maharashtra v. Vikram Anantrai Doshi. In the said case,
the accused was charged for the offences punishable
under Sections 120-B, 406, 420, 467, 468 and 471 1PC.
The allegation in the said case was that Accused 1 had
obtained letters of credit from State Bank of India and
Dena Bank in favour of fictitious companies formed by
the accused and used the said letters of credit to siphon
off the funds from the banks. During the pendency of the
case, the accused settled the dispute with the Bank by



paying the amount and the Bank in turn had issued no-
dues certificate. The Court referred to case in CBI v. A.
Ravishankar Prasad, wherein the pronouncements in
CBI v. Duncans Agro Industries Ltd. and Nikhil
Merchant were distinguished. It is necessary to note that
the Court in Ravishankar Prasad case referred to Inder
Mohan Goswami v. State of Uttaranchal and stated thus:
(4. Ravishankar Prasad case, SCC pp. 362-63, paras 38-
40)

“38. Let us consider the facts of this case and

apply the ratio of Goswami case where facts are as

follows:

(/) The allegations are that the accused have
committed serious offences such as forgery,
fabrication of documents and wused those
documents as genuine.

(Z]) The allegations are that the respondent-accused
herein A. Ravishankar Prasad and A. Manohar
Prasad have entered into a conspiracy with the
Chairman and Managing Director and other
officials of Indian Bank, Chennai with the object
of cheating Indian Bank in the matter of
recommending, sanctioning, disbursing huge credit
facilities running over hundreds of crores.

(Z1]) Trial of all four cases are at an advanced stage
in which 92 witnesses have already been
examined.

While applying the ratio of Goswami case'*, how
can any court in its legitimate exercise of power
under Section 482 CrPC quash the proceedings
against accused A. Ravishankar Prasad and A.
Manohar Prasad in the face of the aforesaid
allegations? In the instant case, wrong application
of the ratio of the said judgment has led to grave
miscarriage of justice.

39. Careful analysis of all these judgments clearly
reveals that the exercise of inherent powers would
entirely depend on the facts and circumstances of
each case. The object of incorporating inherent
powers in the Code is to prevent abuse of the
process of the court or to secure ends of justice.

40. Both English and the Indian courts have
consistently taken the view that the inherent
powers can be exercised in those exceptional cases
where the allegations made in the first information
report or the complaint, even if are taken on their
face value and accepted in their entirety do not
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prima facie constitute any offence or make out a
case against the accused. When we apply the
settled legal position to the facts of this case it is
not possible to conclude that the complaint and the
charge-sheet prima facie do not constitute any
offence against the respondents.”

Being of this view, the Court in A. Ravishankar
Prasad allowed the appeal preferred by CBI.

10. Apart from above, in Vikram Anantrai Doshi
the Court referred to Gian Singh v. State of
Punjab, with regard to the power of the High Court
as regards the quashing of the criminal
proceedings on the basis of a compromise. This
Court also referred to Narinder Singh v. State of
Punjab, Dimpey Gujral v. UT, Chandigarh and
State of Rajasthan v. Shambhu Kewat and
thereafter dwelt upon the ratio in CBI v. Narendra
Lal Jain wherein the charges were framed under
Section 120-B read with Section 420 IPC. A
passage from the said judgment was reproduced
which is to the following effect: (Vikram Anantrai
Doshi case, SCC p. 40, para 22)

“22. ... ‘14. ... The offences are certainly more
serious; they are not private in nature. The charge
of conspiracy is to commit offences under the
Prevention of Corruption Act. The accused has
also been charged for commission of the
substantive offence under Section 471 IPC.
Though the amounts due have been paid the same
is under a private settlement between the parties
unlike in Nikhil Merchant and Narendra Lal Jain
where the compromise was a part of the decree of
the Court. There is no acknowledgment on the part
of the Bank of the exoneration of the criminal
liability of the appellant-accused unlike the terms
of compromise decree in the aforesaid two cases.
In the totality of the facts stated above, if the High
Court has taken the view that the exclusion spelt
out in Gian Singh (para 61) applies to the present
case and on that basis had come to the conclusion
that the power under Section 482 CrPC should not
be exercised to quash the criminal case against the
accused, we cannot find any justification to
interfere with the said decision.’™”
11. After distinguishing many a decision, the Court relied
upon CBI v. Jagjit Singh wherein the Court being moved
by CBI had overturned the order of the High Court
quashing the criminal proceeding and in that backdrop
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had taken note of the fact that the accused persons had
dishonestly induced delivery of the property of the bank
and had used forged documents as genuine. Thereafter,
the Court proceeded to state that: (Vikram Anantrai
Doshi case, SCC p. 42, para 26)

“26. ... availing of money from a nationalised
bank in the manner, as alleged by the investigating
agency, vividly exposits fiscal impurity and, in a
way, financial fraud. The modus operandi as
narrated in the charge-sheet cannot be put in the
compartment of an individual or personal wrong. It
1s a social wrong and it has immense societal
impact. It is an accepted principle of handling of
finance that whenever there is manipulation and
cleverly conceived contrivance to avail of these
kinds of benefits it cannot be regarded as a case
having overwhelmingly and predominatingly civil
character. The ultimate victim is the collective. It
creates a hazard in the financial interest of the
society. The gravity of the offence creates a dent in
the economic spine of the nation. The cleverness
which has been skilfully contrived, if the
allegations are true, has a serious consequence. A
crime of this nature, in our view, would definitely
fall in the category of offences which travel far
ahead of personal or private wrong. It has the
potentiality to wusher in economic crisis. Its
implications have its own seriousness, for it creates
a concavity in the solemnity that is expected in
financial transactions. It is not such a case where
one can pay the amount and obtain a ‘no-dues
certificate’ and enjoy the benefit of quashing of the
criminal proceeding on the hypostasis that nothing
more remains to be done. The collective interest of
which the Court is the guardian cannot be a silent
or a mute spectator to allow the proceedings to be
withdrawn, or for that matter yield to the
ingenuous dexterity of the accused persons to
invoke the jurisdiction under Article 226 of the
Constitution or under Section 482 of the Code and
quash the proceeding. It is not legally permissible.
The Court is expected to be on guard to these kinds
of adroit moves. The High Court, we humbly
remind, should have dealt with the matter keeping
in mind that in these kinds of litigations the
accused when perceives a tiny gleam of success,
readily invokes the inherent jurisdiction for
quashing of the criminal proceeding. The Court’s
principal duty, at that juncture, should be to scan



the entire facts to find out the thrust of allegations
and the crux of the settlement. It is the experience
of the Judge that comes to his aid and the said
experience should be used with care, caution,
circumspection and courageous prudence.”

12. Recently, in CBI v. Maninder Singh, the allegation
against the accused was that bill of lading presented by
the proprietors of the accused firms were found forged
and cases were registered under Section 120-B IPC read
with Section 420 IPC and Section 5(2) read with Section
5(1)(d) of the Prevention of Corruption Act, 1947 and
further substantive offences under Sections 420, 467, 468
and 471 IPC. The accused person arrived at a settlement
with the Bank and thereafter moved the High Court under
Section 482 CrPC for quashing of the FIR. The High
Court placed reliance on the decision in Nikhil Merchant
and allowed the petition and directed for quashing of the
criminal proceedings. This Court placed reliance on
Vikram Anantrai Doshi and came to hold as follows:
(Maninder Singh case, SCC p. 394, paras 16-17)

“l6. The allegation against the respondent is
‘forgery’ for the purpose of cheating and use of
forged documents as genuine in order to embezzle
the public money. After facing such serious
charges of forgery, the respondent wants the
proceedings to be quashed on account of
settlement with the bank. The development in
means of communication, science and technology,
etc. has led to an enormous increase in economic
crimes viz. phishing, ATM frauds, etc. which are
being committed by intelligent but devious
individuals involving huge sums of public or
government money. These are actually public
wrongs or crimes committed against society and
the gravity and magnitude attached to these
offences is concentrated at the public at large.

17. The inherent power of the High Court under
Section 482 of the Code of Criminal Procedure
should be sparingly used. Only when the Court
comes to the conclusion that there would be
manifest injustice or there would be abuse of the
process of the Court if such power is not exercised,
Court would quash the proceedings. In economic
offences the Court must not only keep in view that
money has been paid to the bank which has been
defrauded but also the society at large. It is not a
case of simple assault or a theft of a trivial amount;
but the offence with which we are concerned was
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well planned and was committed with a deliberate
design with an eye on personal profit regardless of
consequence to the society at large. To quash the
proceeding merely on the ground that the accused
has settled the amount with the bank would be a
misplaced sympathy.”
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The Supreme Court in the case of CBI Vs. Maninder Singh

reported in (2016) 1 SCC (Cri) 292 has held as under :

40.

16. The allegation against the respondent is “forgery” for
the purpose of cheating and use of forged documents as
genuine in order to embezzle the public money. After
facing such serious charges of forgery, the respondent
wants the proceedings to be quashed on account of
settlement with the bank. The development in means of
communication, science and technology, etc. has led to
an enormous increase in economic crimes viz. phishing,
ATM frauds, etc. which are being committed by
intelligent but devious individuals involving huge sums
of public or government money. These are actually public
wrongs or crimes committed against society and the
gravity and magnitude attached to these offences is
concentrated at the public at large.

17. The inherent power of the High Court under Section
482 CrPC should be sparingly used. Only when the Court
comes to the conclusion that there would be manifest
injustice or there would be abuse of the process of the
Court if such power is not exercised, the Court would
quash the proceedings. In economic offences the Court
must not only keep in view that money has been paid to
the bank which has been defrauded but also the society at
large. It is not a case of simple assault or a theft of a
trivial amount; but the offence with which we are
concerned was well planned and was committed with a
deliberate design with an eye on personal profit
regardless of consequence to the society at large. To
quash the proceeding merely on the ground that the
accused has settled the amount with the bank would be a
misplaced sympathy. If the prosecutions against the
economic offenders are not allowed to continue, the
entire community is aggrieved.

So far as the contention of the Counsel for the Petitioner, that

the agreement was not within his knowledge, therefore, silence on his
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part is bonafide is concerned, ignorance about the agreement as
expressed by the Counsel for the Petitioner cannot be considered at
this stage and it will be for the petitioner to prove his defence in the

trial. Clause 16 of the agreement reads as under :

16. IJg_fb 91 wR gRI garferd  Tfafafel.  geRor,
YR WeR, I A, GdaIad  fdq@a . gon defad

Tl b Poldey R fhar ST T |

Therefore, in view of specific role assigned to the Collector,
Ujjain in the agreement which was executed between the State Govt.
and M/s Yash Air Ltd., the petitioner cannot claim that he was not
liable to ensure the compliance of the conditions mentioned in
agreement. So far as the contention of the Petitioner that since, he was
not aware of the agreement between the State and M/s Yash Air Ltd.,
therefore, his silence was bonafide is concerned, it is suffice to
mention here that “good faith” has been defined under Section 52 of

Indian Penal Code, which reads as under :

52. Nothing is said to be done or believed in “good
faith” which is done or believed without due care and
attention.

It is for the petitioner to prove in the Trial that he had acted
with due care and attention. However, in the light of the fact that the
copy of the agreement was also endorsed to the Collector, Ujjain, as
well as he is a functionary of the State, it is difficult to hold that the
petitioner had acted in “good faith” or bonafidely by claiming that he

was not aware of the agreement between the State of M.P. and M/s
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Yash Air Ltd.  Thus, this contention of the petitioner is hereby

rejected.

41. It 1s next contended by the Counsel for the Petitioner, that in
case of non-deposit of dues, the remedy is available to the State Govt.
to recover the amount, therefore, the criminal prosecution is

unwarranted and should not be launched.

42. The submission made by the Counsel for the petitioner is
misconceived and is liable to be rejected. The Supreme Court in the

case of Amit Kapoor (Supra) has held as under :

27.11. Where allegations give rise to a civil claim and
also amount to an offence, merely because a civil claim is
maintainable, does not mean that a criminal complaint
cannot be maintained.

The Supreme Court in the case of Vijayander Kumar Vs.

State of Rajasthan reported in (2014) 3SCC 389 has held as under :

12. The learned counsel for the respondents is correct in
contending that a given set of facts may make out a civil
wrong as also a criminal offence and only because a civil
remedy may also be available to the informant/
complainant that itself cannot be a ground to quash a
criminal proceeding. The real test is whether the
allegations in the complaint disclose a criminal offence
or not. This proposition is supported by several
judgments of this Court as noted in para 16 of the
judgment in Ravindra Kumar Madhanlal Goenka v.
Rugmini Ram Raghav Spinners (P) Ltd.

The Supreme Court in the case of V.Ravi Kumar Vs. State
reported in(2019) 14 SCC 568 has held as under :

23. There can be no doubt that a mere breach of contract
1s not in itself a criminal offence, and gives rise to the



civil liability of damages. However, as held by this Court
in Hridaya Ranjan Prasad Verma v. State of Bihar, the
distinction between mere breach of contract and cheating,
which is a criminal offence, is a fine one. While breach
of contract cannot give rise to criminal prosecution for
cheating, fraudulent or dishonest intention is the basis of
the offence of cheating. In this case, in the FIR, there
were allegations of fraudulent and dishonest intention
including allegations of fabrication of documents, the
correctness or otherwise whereof can be determined only
during trial when evidence is adduced.

24. Exercise of the inherent power of the High Court
under Section 482 of the Criminal Procedure Code would
depend on the facts and circumstances of each case. It is
neither proper nor permissible for the Court to lay down
any straitjacket formula for regulating the inherent power
of the High Court under Section 482 CrPC.

25. Power under Section 482 CrPC might be exercised to
prevent abuse of the process of law, but only when, the
allegations, even if true, would not constitute an offence
and/or were frivolous and vexatious on their face.

26. Where the accused seeks quashing of the FIR,
invoking inherent jurisdiction of the High Court, it is
wholly impermissible for the High Court to enter into the
factual arena to adjudge the correctness of the allegations
in the complaint. Reference may be made to the decision
of this Court, inter alia, in State of Punjab v. Subhash
Kumar and Janata Dal v. H.S. Chowdhary.

27. In Vesa Holdings (P) Ltd. v. State of Kerala, this
Court observed: (SCC p. 297, paras 12-13)

“12. ... The settled proposition of law is that every
breach of contract would not give rise to an
offence of cheating and only in those cases breach
of contract would amount to cheating where there
was any deception played at the very inception. ...

13. Tt is true that a given set of facts may make out
a civil wrong as also a criminal offence and only
because a civil remedy may be available to the
complainant that itself cannot be a ground to quash
a criminal proceeding. The real test is whether the
allegations in the complaint disclose the criminal
offence of cheating or not.”

28. In Vesa Holdings (P) Ltd., this Court found that there
was nothing to show that at the very inception there was
any intention on behalf of the accused persons to cheat,
which was a condition precedent for an offence under
Section 420 IPC. The complaint was found not to
disclose any criminal offence at all.
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29. It is well settled that a judgment is a precedent for the
issue of law which is raised and decided. Phrases and
sentences in a judgment are to be understood in the
context of the facts and circumstances of the case and the
same cannot be read in isolation.

30. As observed above, every breach of contract does not
give rise to an offence of cheating. The language and
tenor of Vesa Holdings (P) Ltd., particularly, the
observation that breach of contract would give rise to an
offence of cheating only in those cases where there was
any deception played at the very inception, is to be
understood in the context of the facts of that case and
accordingly construed. The phrase “in those cases where
there was any deception played at the very inception”
cannot be read out of context. This is not a case of breach
of contract simpliciter but there are serious allegations of
forgery of documents, use of blank letterhead, papers and
cheque leaves of the appellant.

Thus, it is clear that where the allegations discloses the
commission of offence, then the prosecution cannot be quashed only

on the ground that it also involves Civil ingredients.

In the present case, the Aviation Academy was permitted to use
the Datana Air Strip, Ujjain subject to various conditions mentioned in
the agreement. The Aviation Academy used the Datana Airstrip
regularly and extensively without fulfilling the conditions mentioned
in the agreement as a result of which the State Govt. was required to
undertake the maintenance work of worth Rs. 292.39 Lacs. Further
due to non-payment of Night Parking Charges, a huge loss has been
caused to the State Govt, which is a matter of investigation.
However, the respondent no.1 has apprehended that a loss of Rs. 95
lacs approximately has been caused to the State Govt. At this stage,

this Court 1s not required to conduct a roving enquiry or to enter into
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the factual arena to adjudge the correctness of the allegations.It is well
established principle of law that the investigation at the intial stage
should not be quashed. The Supreme Court in the case of Vinod
Raghuvanshi Vs. Ajay Arora, reported in (2013) 10 SCC 581 has
held as under :

30. It is well settled proposition that while considering

the case for quashing of the criminal proceedings, the

court should not “kill a stillborn child”, and appropriate

prosecution should not be stifled unless there are

compelling circumstances to do so. An investigation

should not be shut out at the threshold if the allegations

have some substance. When a prosecution at the initial

stage is to be quashed, the test to be applied by the Court

is whether the uncontroverted allegations as made, prima

facie establish the offence. At this stage neither can the

Court embark upon an inquiry, whether the allegations in

the complaint are likely to be established by evidence nor

should the Court judge the probability, reliability or
genuineness of the allegations made therein.

43.  So far as the contention of the petitioner, that he is a decorated
officer is concerned, it is suffice to mention that the Counsel for the
petitioner could not point out any provision of law, under which he
can seek any exemption from criminal prosecution only on the ground

that he 1s a decorated officer.

44.  So far as the submission of the Counsel for the petitioner, that
if it was the duty of the petitioner to recover the maintenance amount
of Rs. 292.39 lacs , then all his successor Collectors are also equally
guilty because the maintenance amount incurred by the State has not
been recovered so far, is concerned, it is suffice to hold that merely

because some of the persons have not been arrayed as an accused in
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the F.I.LR., would not make the petitioner entitled to seek quashment of
the F.ILR. Not only the investigating agency can implicate other
persons also as an accused, but even the Trial Court can exercise its
power under Section 190,193 and 319 of Cr.P.C. However, the F.I.R.
cannot be quashed on the ground that some of the persons have not

been implicated as an accused.

45.  So far as the submission made by the Counsel for the petitioner,
that since, the name of the petitioner is not mentioned in the complaint
lodged by Bharat Bamne and Piyush Jain, therefore, he should not
have been impleaded as an accused is concerned, it is suffice to say
that FIR or complaint is not an encyclopedia and the investigation
cannot be confined to the allegations made in the complaint/FIR only.
If the facts discovered during enquiry/investigation warrants
implication of other persons also as an accused, then there is no bar.
Further in the present case, the Petitioner himself has impleaded
Aviation Department and Department of General Administration as
respondent no.2 and 3 respectively. The respondent no. 2 has filed its
Return and Additional Return and has also filed a copy of the letter
dated 1-2-2020 which was written to the Inspector, S.P.E. (Subsequent
to the registration of F.I.R.), from which it is clear that the Aviation
Academy has not deposited the Night Parking Charges. Thus, when
the State itself has come forward with a case that Night Parking
Charges were never deposited by the Aviation Academy and as per the

agreement, it was the duty of the Collector, Ujjain to ensure
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the recovery of Night Parking Charges, then the Petitioner cannot
claim that there is no prima facie material against him. Further, it is
the stand of the Respondent no.1 that if it is presumed that on average
basis, daily 10 aircrafts were parked during night, then a total loss of
Rs. 95 lacs has been caused to the State. Thus, the non-recovery of
Night Parking Charges is an allegation which requires thorough

investigation and the F.I.R. cannot be quashed.

46. So far as the defence of absence of mens rea on the part of the
petitioner is concerned, it is a matter of trial. While exercising the
limited scope of powers under Section 482 of Cr.P.C. or under Article
226/227 of the Constitution of India, this Court cannot go into the
defence and in the light of the judgment passed by the Supreme Court
in the case of Lalita Kumari (Supra), if the complaint discloses the
commission of cognizable offence, then the FIR has to be registered.
Further in the previous paragraphs, this Court has already held that it
is for the petitioner to prove in trial that he had acted with due care

and attention as required under Section 52 of Indian Penal Code.

47.  So far as the question of preliminary enquiry is concerned, it is
merely an enquiry to verify the correctness of the allegations. This
Court has already considered the allegations on the basis of the
documents filed by the respondent no. 2, as well as the stand taken by
the respondent no.l. As already pointed out, FIR is not an
encyclopedia and therefore, if an offence is made out from the

allegations as well as from the material available on record, then, the
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FIR cannot be quashed and in the present case, it is the case of the
respondent no.2 itself, that no Night Parking Charges were deposited.
Thus, in view of specific stand taken by the respondent no.2 with
regard to non-deposit of Night Parking Charges, as well as other
allegations including that of non-recovery of maintenance amount, the

FIR cannot be quashed

48. In the present case, the F.I.LR. has been lodged on the basis of
Preliminary Enquiry Report given by the Inspector, S.P.E. (Lokayukt).
It is clear from the documents filed by the respondent no.2 itself, that
Night Parking Charges were not deposited by the Aviation Academy,
therefore, it is for the Lokayukt or D.G.P. (Lokayukt) to find out as to
whether this material omission in the preliminary enquiry report on

the part of the Enquiry Officer was intentional or bonafide?

49.  Accordingly, this Court is of the considered opinion, that since,
the FIR lodged against the petitioner discloses commission of

cognizable offence, therefore, it cannot be quashed.

50. This Court would have restrained itself from giving any
observations on facts, but since, the matter was argued at length by the
Counsel for the petitioner pleading interalia that the FIR doesnot
disclose commission of cognizable offence, therefore, for the limited
purpose of appreciating the submissions of the parties, the facts have

been discussed. However, it is clarified that any observation made in
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this order, is limited for the purpose of considering as to whether the
allegations made against the petitioner discloses the commission of

cognizable offence or not.

51.  In the present case, the complaints were made in the year 2015
and the FIR has been lodged only in the year 2019 because the
preliminary enquiry remained pending for more than 4 long years.
Corruption is a menace to the civilized society and if the enquiries are
kept pending for no good reasons, then it would certainly frustrate the
objects of Anti Corruption Laws. Therefore, it is directed that the
respondent no.1 shall conclude the investigation as early as possible
preferrably within a period of 9 months from today and the

investigation shall not be kept pending for no reason.

52.  Ex consequenti, the petition filed under Article 226 of the
Constitution of India for quashing the F.I.LR dated 24-11-2019, is

hereby dismissed.

53.  Accordingly, I concur with the view taken by my esteemed
brother Hon'ble Shri Justice Sanjay Yadav and respectfully differ with

the view taken by Hon'ble Shri Justice B.K. Shrivastava.

(G.S.Ahluwalia)
Judge
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