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THE HIGH COURT OF MADHYA PRADESH 

A C No. 57/2018

(M/s SHAKTI TRADERS v. M.P. STATE MINING CORPORATION)

JABALPUR, DATED : 01.07.2019

Shri Siddharth Gupta, Advocate and Shri Amit Garg, Advocate for

the applicant. 

Shri Aditya Khandekar, Advocate for the respondent. 

This  application  has  been  filed  under  Section  11(6)  of  the

Arbitration  and  Conciliation  Act,  1996  (in  short  “the  Act”)  for

appointment of an Arbitrator between the parties for settlement of their

dispute.  

2. The case of the applicant is that the applicant is in the business of

sand quarrying and for this purpose they have entered into an agreement

with  the  respondent  –  M.P.  State  Mining  Corporation  on  24.07.2013

(Annexure P-1) in relation to excavation and trading of sand quarries of

Tehsil  Palera,  District  Tikamgarh.  Apparently,  a  dispute  has  arisen

between the parties relating to the said agreement, which also provides

for the resolution of the same through an Arbitrator as per Clause 8 of

the agreement provided that such dispute is referred to the Managing

Director of the Corporation within seven days from the date of cause of

action.  

3. Learned counsel for the applicant has submitted that the Clause 8

of  the  agreement  dated  24.07.2013  (Annexure  P-1)  provides  that  the

dispute has to be referred to the Managing Director of the respondent -

Corporation within seven days of its cause of action. He submits that the

first  cause  of  action  arose  in  the  month  of  February,  2015  and

subsequently,  the  contract  was  also  terminated  on  20th March,  2017,
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however,  letter  for  appointment  of  the Arbitrator  was  issued only  on

13.02.2017  and  subsequently,  on  05.07.2017,  which  are  filed  as

Annexure P-8 and P-12 respectively. Thus, the dispute was raised almost

after three months from the date of termination of the contract and since

no reply to the same was sent by the respondent, this application has

been filed.

4. Learned counsel for the applicant has relied upon a three Judge

Bench  judgment  passed  by  the  Apex  Court  in  the  case  of  Grasim

Industries Limited v. State of Kerala (2018) 14 SCC 265 to submit

that the contract which limits the rights of the parties to approach to the

Court, would be void.

5. On the other hand, learned counsel for the respondent has opposed

the prayer and has submitted that in the present case, even the notices

which are alleged to have been issued by the applicant, were not served

on the respondent, as even from the delivery reports submitted by the

applicant which are annexed to the application at page 41 and 49, it is

clear  that  the  same  were  served  on  Shiksha  Mandal  and  not  on  the

respondent – M.P. State Mining Corporation and thus, the same would

not be treated to be the compliance of Clause 8 of the agreement and

since there is no invocation of arbitration clause by the applicant, there is

no question  of  appointment  of  Arbitrator.  Learned counsel  has  relied

upon a judgment rendered by the coordinate Bench of this Court in the

case  of  Star  Mineral  Resources  Pvt.  Ltd.  v.  M.P.  State  Mining

Corporation Ltd.  passed on 30.06.2016 in A.C. No.39/2016 in which

also  the  same issue  was  involved that  the  arbitration  clause  was not

invoked by the applicant within the time limit provided in the agreement

and while scrutinizing the issue, it has been held that if the applicant has

failed to follow the agreed procedure as mentioned in Clause 8 of the

agreement then in such circumstances, the application for appointment

of an Arbitrator cannot be entertained.
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6. To  rebut  the  aforesaid  contention,  learned  counsel  for  the

applicant has submitted that the notices were sent by the applicant on

two occasions viz.  on 13.02.2017 (Annexure P-8)  and on 05.07.2017

(Annexure  P-12),  the  delivery  reports  of  the  same  are  also  filed  on

record  at  page  nos.  41  and 49,  which  clearly  demonstrate  that  these

notices were served on 15.02.2017 and 10.07.2017 respectively, hence, it

cannot  be  said  that  the  notices  were  not  served  on  the  respondent.

Learned  counsel  has  further  submitted  that  it  is  not  the  case  of  the

respondent that the notices were sent on the wrong address and hence,

even if the Postal Department in its delivery report has mentioned about

service of the notice on Shiksha Mandal, it cannot be said that it was not

delivered on the respondent. It is further submitted that even otherwise

in the delivery report it is mentioned that it was delivered on Shiksha

Mandal S.O. i.e. the Sub-Office of the Postal Department. Thus, it has to

be presumed that the same was delivered on the respondent through the

Shiksha Mandal Sub-Office of the Postal Department which is nearer to

the office of the respondent. Learned counsel has also placed reliance

upon Section 27 of the General Clauses Act 1897, which refers to the

“meaning of  service by post” and postulates  that  the service shall  be

deemed to be effected by properly addressing, pre-paying and posting by

registered post, a letter containing the document, and, unless the contrary

is proved, to have been effected at the time at which the letter would be

delivered in the ordinary course of post. Thus, it is submitted that when

the notices were properly addressed and were sent on the correct address

through speed post,  it  cannot  be  said  that  they were not  sent  by  the

applicant. 

7. So far as the judgment relied upon by the learned counsel for the

respondent rendered in the case of  Star Mineral Resources (supra) is

concerned, learned counsel for the applicant has submitted that identical

issue has already been decided by the Apex Court in the case of Grasim

Industries (supra). He has submitted that since the aforesaid judgment is
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rendered  by  the  Apex  Court  subsequent  to  the  order  passed  by  a

coordinate Bench of this Court in A.C. No.39/2016 (supra), the decision

passed in A.C. No.39/2016 (supra) would not be binding on this Court

and the law governing the field at present would be as has been declared

by the Apex Court in Grasim Industries (supra).

8. Heard learned counsel for the parties and perused the record.

9. From the record, this Court finds that the arbitration clause in the

agreement dated 24.07.2013 (Annexure P-1) reads as under:-

**8- fookn vkSj mudk fuiVkjk

fuxe ,oa Bsdsnkj ds e/; fu"ikfnr vuqca/k ls lacaf/kr fdlh fookn

ds fujkdj.k gsrq fookn mRiUu gksus ds lkr fnolksa ds Hkhrj Bsdsnkj }kjk

fuxe ds izca/k lapkyd dks vkSipkfjd :i ls fyf[kr esa fookn dk lkjHkwr

vf/klwfpr fd;k tkosxkA vf/klwfpr djus ds rhl fnol ds Hkhrj fuxe ds

izca/k  lapkyd  lacaf/kr  i{kksa  dh  lquokbZ  dj  bldk  fujkdj.k  dj

ldsaxsA ;fn fuxe ds izca/k lapkyd 30 fnol esa mUgsa lanfHkZr fd;s x;s

fookn dk lek/kku djusa esa vleFkZ jgrs gSa rc ,slh fLFkfr esa fookn dk

fuiVkjk fuxe ds izca/k lapkyd }kjk ukekafdr O;fDr ds le{k vkjchVªs’ku

,.M dUlhfy,’ku ,DV 1996 ds varxZr lacaf/kr i{kksa  }kjk fookn iap

fu.kZ; gsrq izLrqr fd;k tkosxk ,oa iap }kjk fof/k lEer fu.kZ; nksuks i{kksa

dks ekU; gksxkA fdlh Hkh fookn dh fLFkfr esa fdlh Hkh i{k }kjk iap ds

le{k jsQjsal djus ds iwoZ fookn U;k;ky; esa nk;j ugha fd;k tk ldsxk

tks fd mijksDr of.Zkr vkjCkhVªs’ku ,.M dUlhfy,’ku ,DV 1996 ds varxZr

ugh vkrkA blesa ;fn U;k;ky;hu okn izLrqr gqvk rks ml okn ds fy,

dsoy O;ogkj U;k;ky;] Hkksiky dks gh Jo.kkf/kdkj gksxk rFkk vU;= fdlh

LFkku esa U;k;ky;hu okn izLrqr ugha fd;k tk ldsxkAß

(emphasis supplied)

10. It is the admitted fact that a dispute has arisen between the parties

relating  to  excavation  of  sand  and  the  payment  to  be  paid  to  the

applicant, however, the preliminary dispute before this Court is that the

notices  regarding  reference  of  the  dispute  to  the  Arbitrator  were  not

issued  by  the  applicant  within  seven  days  time  as  prescribed  in  the
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aforesaid  clause.  This  Court  finds  that  the  notice  was  issued  by  the

applicant on 13.02.2017 itself for the first time, which was served on the

respondent on 15.02.2017 although in the service report it is mentioned

that  the  place  of  delivery  of  notice  is  “Shiksha  Mandal  S.O.  (Sub

Office), however, this Court has no reason to disbelieve the contention

raised by the learned counsel  for  the applicant  that  from the Shiksha

Mandal S.O., the same were served on the respondent, as the address on

the notices mentioned is  M.P.  State  Mining Corporation Ltd.  through

General Manager, Paryavas Bhawan, Block No.1, Second Floor, Arera

Hills,  Bhopal.  Otherwise also,  Section 27 of the General Clauses Act

would be applicable in the present case with full force. Thus, this Court

has no hesitation to hold that notice for appointment of Arbitrator was

served by the applicant on the correct address of the respondent and the

same was properly served on the respondent.

11. Now  coming  to  the  contention  regarding  the  invocation  of

arbitration clause after the prescribed period of limitation is concerned,

this Court finds that so far as the judgment of the coordinate Bench of

this Court in Star Mineral Resources (supra) is concerned, in which the

same Clause 8 of the agreement has been considered by this Court and it

is  held  that  the  applicant  who  has  invoked  the  arbitration  clause

subsequent to the time limit provided in the aforesaid arbitration clause

has no right to get the Arbitrator appointed, the same is distinguishable

in the light of the decision rendered by the Apex Court in the case of

Grasim Industries  (supra).  In  Grasim Industries  (supra),  the  Apex

Court has also referred to Section 28 of the Contract Act and has held as

under:-

“9. Having  perused  Clause  9  of  the  supplementary  agreement
dated 27.10.1988, we are of the view that the interpretation placed by
the  High  Court  on  Clause  16,  was  wholly  misconceived.  The
aforesaid clause,  did not postulate the period within which a claim
could have been raised by the parties to the contractual agreements.
Even otherwise, we are of the view that in terms of   Section 28 of the  
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Contract  Act,  1872,   such  a  stipulation  in  a  contractual  obligation  
would not be valid and binding. 

10. Section 28 of the Act is reproduced below:

“28 Agreements in restraint of legal proceedings, void.
— Every agreement,—

(a)  by  which  any  party  thereto  is  restricted  absolutely
from  enforcing  his  rights  under  or  in  respect  of  any
contract,  by the usual legal proceedings in the ordinary
tribunals, or which limits the time within which he may
thus enforce his rights, or

(b) which extinguishes the rights of any party thereto, or
discharges any party thereto, from any liability, under or
in  respect  of  any contract  on the  expiry  of  a  specified
period so as to restrict any party from enforcing his rights,

is void to that extent.

Exception  1  —  Saving  of  contract  to  refer  to
arbitration dispute that may arise. — This section shall
not  render  illegal  a  contract,  by  which  two  or  more
persons agree that any dispute which may arise between
them in respect of any subject or class of subjects shall be
referred to arbitration, and that only the amount awarded
in such arbitration shall be recoverable in respect of the
dispute so referred.

Exception 2. - Saving of contract to refer questions that
have  already  arisen.  —  Nor  shall  this  section  render
illegal  any  contract  in  writing,  by  which  two  or  more
persons agree to refer to arbitration any question between
them which has already arisen, or affect any provision of
any law in force for the time being as to references to
arbitration.

Exception 3. -  Saving of a guarantee agreement of a
bank or a financial institution  -  This section shall  not
render illegal a contract in writing by which any bank or
financial institution stipulate a term in a guarantee or any
agreement  making  a  provision  for  guarantee  for
extinguishment  of  the  rights  or  discharge  of  any  party
thereto  from  any  liability  under  or  in  respect  of  such
guarantee or agreement on the expiry of a specified period
which is not less than one year from the date of occurring
or non-occurring of a specified event for extinguishment
or discharge of such party from the said liability.”

11.    Section 28(b) unequivocally provides that an agreement which
extinguishes the right of a party on the expiry of a specified period,
would be void.  Therefore, even if a restricted period for raising an
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arbitral dispute had actually been provided for (as was determined in
the impugned order), the same would have to be treated as void.

12. In  view  of  the  legal  position  expressed  hereinabove,  the
limitation with reference to the claim raised by the appellant, would
have to be determined only under  Article 137 of the Limitation Act.
Insofar as the instant aspect of the matter is concerned, the High Court
found that  the  claim raised  by the  appellant  was even beyond the
period  postulated  under  Article  137  of  the  Limitation  Act. In  this
behalf, the High Court recorded the following observations (Grasim
Industries Ltd. v. State of Kerala, 2003 SCC OnLine Ker 630 para
12):

“12. …...It is not actually a decision on the claim made
under Annexure-X, but it is a decision of the arbitration
clause in the Agreement. Apart from that, the claim put
forward  by  the  applicant  in  respect  of  the  shortage  of
supply of raw materials from 1988-1989 onwards also is
barred by limitation under  Article 137 of the Limitation
Act. The  Supreme  Court  in  Steel  Authority  of  India
Limited v. J.C Budharaja [(1999) 8 SCC 122] held that
the  provisions  of  Art.137  of  the  Limitation  Act would
apply and any action should be brought within three years
from the  date  when the  cause  of  action  to  recover  the
amount  rose.  Thus,  the  request  for  appointment  of
arbitrator will have only to be rejected.”

13.  It  is  not  possible  for  us  to  accept  the  aforesaid  determination
rendered by the High Court for the simple reason that in the claim
raised by the appellant in the notice, dated 1.2.2002, it was inter alia
asserted as under:

“While  the matter  was so pending before the Industrial
Tribunal  at  the  instance  of  the  Labour  Department  of
Government of Kerala, through the Labour Commissioner
and  the  Additional  Labour  Commissioner,  a  settlement
was  eventually  entered  into  with  the  Unions  in  the
presence of the Hon'ble Minister for Labour on 7.7.2001,
agreeing  to  the  closure  of  the  undertakings  with  effect
from 1.7.2001. The fact that the Government was not in a
position to supply raw material in required quantity and in
the  proportion  agreed  to  on  account  of  its  not  having
taken  enough  steps  to  ensure  continued  availability  of
eucalyptus  by planting  the  same is  also clear  from the
orders  of  the  Secretary  to  the  Government,  Labour
department,  in  the  applications  for  closure  of  the
company's units at Mavoor. This has also been admitted
by your department. The total amount that was paid to the
employees  inclusive of fixed overheads and idle  wages
during the period referred to above i.e June, 1999 to June
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2001 came to Rs. 5999.43 lakhs is enclosed, marked as
Annexure - 2 and the compensation paid to the employees
as a result of the settlement came to Rs. 5559.72 lakhs is
enclosed, marked as Annexure - 3.”

It is, therefore, apparent that the appellant raised a grievance
with reference to issues, that emerged even upto June, 2001. Under
Article 137 of the Limitation Act, the postulated period of limitation
is 3 years. In the instant case, the period of limitation would be three
years prior to the date of invocation of arbitration. After the appellant
issued the  notice  dated  1.2.2002,  it  invoked the  arbitral  clause  on
8.5.2002, and therefore, the period of limitation in terms of Article
137, would bar all claims prior to 9.5.1999.”

(emphasis supplied)

12. Thus, this Court, with due respect,  is of the considered opinion

that the judgment rendered by this Court in the case of  Star Mineral

Resources (supra) has already been superseded by the judgment of the

Apex Court in Grasim Industries (supra) and hence, is not binding on

this  Court  and the judgment  rendered by the  Apex Court  in  Grasim

Industries (supra) would prevail.

13. Resultantly, the contentions raised by the respondent are hereby

rejected and the application stands allowed.

14. As agreed between the parties, I deem it proper to provisionally

appoint Shri  K.K.  Trivedi,  Former  Judge,  R/o  Block  No.3,

Vasundhara  Vihar,  Near  St.  Thomas  School,  South  Civil  Lines,

Jabalpur  (M.P.) as  an  Arbitrator  to  resolve  the  dispute  between  the

parties. The Registry of this Court shall obtain consent/declaration from

the said Arbitrator as per Sub-section (8) of Section 11 of the Act and

place this matter before the Court on the next date of hearing.

List after two weeks. 

                    (Subodh Abhyankar)
       Judge  

S/
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