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HIGH COURT OF JUDICATURE MADHYA PRADESH,
JABALPUR

SB : HON'BLE SHRI JUSTICE SUBODH ABHYANKAR, J

WRIT PETITION NO.666 OF 2017

Vishwanath Singh

Vs.
State of M.P. and others

Present :-

Shri Manas Mani Verma, Advocate for the petitioner.

Shri  G.S. Thakur, Government Advocate for the
respondents/State.

Whether Approved for Reporting : Yes

Law Laid Down : S.52 of the Indian Forest Act, 1927 — in absence of
seizure of forest produce or its Panchanama, entire confiscation

proceedings initiated in respect of vehicle cannot be allowed to sustain.
Significant Paragraph No.8, 9, 10, 11 & 12

ORDER
(Passed on this the 11™ day of January, 2018)

This petition, though has been filed under Article 226
of the Constitution of India is being entertained under Article
227 only for the reason that the order dated 21.9.2016 passed
by the Second Additional Sessions Judge to the Court of First

Additional Sessions Judge, Jabalpur is under challenge wherein

the order dated 31.8.2015 passed in Appeal No.02/2015/2016 by
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the respondent No.2/Chief Conservator of Forest, Jabalpur has
been confirmed. The aforesaid appeal before the Chief
Conservator of Forest arose out of the order dated 2.6.2014
passed in Case No.216/17 by the respondent No.3/Presiding
Officer and Sub Divisional Forest Officer, Maharajpur West,
District Mandla. Vide the aforesaid order dated 2.6.2014 the
petitioner's JCB machine has been confiscated by the
respondents under Section 52 of the Indian Forest Act, 1927

(hereinafter referred to as 'the Forest Act').

2. In brief the facts of the case are that the petitioner is the
owner of a JCB machine bearing Registration No.MP17DA-
0138. According to the petitioner, he is also a contractor and
was awarded a work order on 20.4.2012 by the M.P. Rural Road
Development Authority for construction of road as also for its
maintenance for a period of 5 years. The aforesaid contract was
given to the firm owned by the petitioner in the name of M/s
A.V. Constructions. The JCB machine owned by the petitioner
was used for the purpose of maintenance of road and it was
driven by one Guddu Ansari - the driver appointed by the

petitioner.
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3. It is further alleged that on 1.6.2014 the Forest Officer,
Maharajpur West, at around 8.30 p.m. found that a JCB machine
was illegally excavating soil 4 meters away from the main road
Bamar — Maldha. On this basis, the JCB machine belonging to
the petitioner was seized although the place of seizure is shown
as the “main road” and not “jungle”. On 10.7.2014 a show
cause notice regarding confiscation was issued to the petitioner
which was duly replied by him on 24.7.2014. In the reply, it was
pleaded by the petitioner that the JCB machine was driven by
his driver at the relevant point of time without his knowledge
and the petitioner was unaware that his JCB machine was
driven to forest area by his driver.

4. It is further stated by the counsel for the petitioner that
at the time of confiscation proceeding driver Guddu's statement
was also recorded in which he has stated that the JCB machine
was parked on the main road because it ran out of fuel and he
went along with one Anil Yadav the other driver for purchasing
diesel. The order of confiscation was passed on 08.01.2015
(Annexure P/3) and the appeal preferred against the aforesaid

order before the Chief Conservator of Forest was also dismissed
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vide order dated 31.8.2015 (Annexure P/2). Subsequently the
petitioner also preferred a revision under Section 52-B of the
Forest Act before the Second Additional Sessions Judge to the
Court of the First Additional Sessions Judge, Jabalpur but the
same was also dismissed vide order dated 21.9.2016 (Annexure
P/1) which is under challenge before this Court.

5. Learned counsel for the petitioner has submitted that at
the time when the JCB machine was seized by the respondent it
was not being used for commission of any offence and was
simply parked on the road. It is further submitted that otherwise
also the petitioner was not aware that the driver Guddu was
driving his vehicle at that time on the said road in the jungle and
as such he had no knowledge about the commission of the forest
offence. It is further submitted that no soil was found to be
excavated by the aforesaid JCB machine and as such it cannot
be said that any forest offence was committed in respect of
forest produce.

6. On the other hand, counsel for the respondents has
opposed the petition and has submitted that the order of

confiscation is just and proper and does not call for any
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interference as the petitioner's vehicle was found to be involved
in excavating the forest soil which is an offence. It is further
submitted that there is a concurrent finding of facts by all the

authorities concerned which does not call for interference.

7. Heard learned counsel for the parties and perused the
record.
8. Before this Court embark upon to appreciate the

evidence, it would be apt to go through Section 52 of the Forest
Act, the relevant excerpt of the same reads as under :

"S2 Seizure of property liable to

confiscation and procedure therefor.--(1)
When there is reason to believe a forest

offence has been committed in respect of any
forest produce, such produce, together with
all tools, boats, vehicles, ropes, chains or any
other article used in committing any such
offence may be seized by any Forest-officer or
Police Officer.

(2) Every officer seizing any property under
this section shall place on such property a
mark indicating that the same has been so
seized and shall, as soon as may be, either
produce the property seized before an officer
not below the rank of an Extra Assistant
Conservator of Forest authorised by the State
Government in this behalf by notification
(hereinafter referred to as the authorised
officer) or where it is, having regard to
quantity of bulk or other genuine difficulty,
not practicable to produce the property seized
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before the authorised officer, make a report
about the seizure to the authorised officer or
where it is intended to launch criminal
proceedings against the offender immediately,
make a report of such seizure to the magistrate
having jurisdiction to try the offence on
account of which the seizure has been made:

Provided that when the forest produce with
respect to which offence is believed to have
been committed is the property of Government
and the offender is unknown, it shall be
sufficient if the officer makes, as soon as may
be, a report of the circumstances to his official
superior.

(3) Subject to sub-section (5), where the
authorised officer upon production before him
of property seized of upon receipt of report
about seizure, as the case may be, is satisfied
that a forest offence has been committed in
respect thereof, he may by order in writing and
for reasons to be recorded confiscate forest
produce so seized together with all tools,
vehicles, boats, ropes, chains or any other
article used in committing such offence. A
copy of order on confiscation shall be
forwarded without any undue delay to the
Conservator of Forests of the forest circle in
which the timber or forest produce, as the case
may be, has been seized.

(4) No order confiscating any property shall be
made under sub-section (3) wunless the
authorised officer--

(a) sends an intimation in form prescribed
about initiation of proceedings for confiscation
of property to the magistrate having
jurisdiction to try the offence on account of
which the seizure has been made;

(b) 1ssues a notice in writing to the person
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from whom the property is seizure, and to any
other person who may appear to the authorised
officer to have some interest in such property;

(c) affords an opportunity to the persons
referred to in clause (b) of making a
representation within such reasonable time as
may be specified in the notice against the
proposed confiscation, and

(d) gives to the officer effecting the seizure
and the person or persons to whom notice has
been issued under clause (b), a hearing on date
to be fixed for such purpose.

(5) No order of confiscation under sub-section
(3) of any tools, vehicles, boats, ropes, chains
or any other article (other than the timber or
forest produce seized shall be made if any
person referred to in clause (b) of sub-section
(4) proves to the satisfaction of authorised
officer that any such tools, vehicles, boats,
ropes, chains or other articles were used
without his knowledge or connivance or as the
case may be, without the knowledge or
connivance of his servant or agent and that all
reasonable and necessary precautions had been
taken against use of the objects aforesaid for
commission of forest offence.

(6) The seized property shall continue to be
under custody until confirmation of the order
of the authorised officer by the Appellate
Authority or until expiry of the period for
initiating 'suo motu' action by him whichever
is earlier, as prescribed under section 52-A.

(7) Where the authorised officer having
jurisdiction over the case is himself involved
in the seizure or investigation, the next higher
authority may transfer the case to any other
officer of the same rank for conducting
proceedings under this section."
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(emphasis supplied)

A bare perusal of the same reveals that to bring home
an offence under Section 52 of the Act, the seizure of forest
produce is a sine-qua-non together with the seizure of the
vehicle involved in forest offences. Thus, a bare perusal of the
said section clearly reveals that first of all there has to be a
forest produce in respect of which a forest offence has been
committed. It is further provided that such forest produce,
together with all tools, boats, vehicles, ropes, chains or any
other article used in committing any such offence may be seized
by any Forest-officer or Police Officer. It is further provided in
sub-section (2) that it is not practicable to produce the property
seized before the authorised officer, the seizing officer shall
make a report about the seizure to the authorised officer.
Further, in sub s.(3) it is further provided that if the authorised
officer is satisfied that a forest offence has been committed in
respect of a forest produce, he may by order in writing and for
reasons to be recorded confiscate forest produce so seized
together with all tools, vehicles, boats, ropes, chains or any

other article used in committing such offence. Suffice it to say



9 W.P. No.666 of 2017

that the confiscation of a forest produce is a sine qua non for
confiscating a vehicle, utensil, tools etc.

9. From the record, it is apparent that according to the
seizure memo filed as Annexure P/4, the place of seizure is
shown to be ‘on the culvert’. Thus so far as the case of the
prosecution that the vehicle was found off the road in the forest
area cannot be accepted. It is also not disputed that the petitioner
was given a contract for construction of road for which the JCB
machine was purchased by him. In the statements of witnesses
which are also reproduced in the order Annexure P/3 dated
8.1.2015, the statement of Purushottam Singh Maravi, Beat
Guard Majhgaon and his cross-examination are relevant, hence

reproduced as under :-

“f gesicm_Rie E, R s e W, S
e - [ 12.08.2014 H Al gEuiH R HXEl
e H G4 T e SgF § §amn {6 g e i 01.

06.2014 &I 1 @F T & &iHh G A Iz & Y
T T 8:30 I ARM o F& FH% 143 G 142 &
T &I A &Y o © 91 U 79 999 | I8N gad
fh SRR a7 ® HHG AN.TH.- 142 H YOFHI 96

T 8 Hoel § ¥eh F fhAN AT AR W g0 W
SiEl w9 & BT el TR B B R S @ A, AR
Feprcll T8 Wedl ®l qe% @ ggd AR qeld WS o
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T 97| gel W [ GGEh Sdel ded "o d T,
qicead, Afe @ @Rl B HEd #@ O 98 9 W
SO AU M eg, AT ofsgd AR AW BIAAI, [
{1 g 91 SFh I IS @A # TS TRl oA
I LA SISl A B A BEAE H T AT ST
q3i & A |e, 99 Sa%, J9E ¥ o R o]

SET § g g Hidl U9 i dw §c b ewE
WA W [E AF & A% W UEE g as
FEAE IO R T R 02.06.2014 B AT AW
THOT FHh 216,17 & SR 9 UMY GSllgE HT AR
SAE & Fe G| fEiE 12.08.2014 HI Ik BN
ST 1.9, YT shHih 216/17, STl ST Y-,
T g o e uEe @1 | uRs i 4 % ‘|
T AR § 3% SETER & THd SR awie 6 g
giaQEeT R AT Wi - A gEied e HwE
M R Wl dleme weRnd 3 % 12.08.2014
ared Hifers ERT ) T gfqadeeT § a6 e g
He% R T 4 HeX B g0 W S & AR 911 G
W Rl A W geR # T, g% T8 ¥ T de
A § [ S aed S @ ol T AT STl & 9
are Pl I AU fFaE WM W @Sl R o1 g8 He
Tl 2 % J AHER & W W Haw #7d 517

Apparently, the aforesaid statement is in contradiction

to the seizure memo Ex.P/4 wherein it is stated that the vehicle
was seized at the culvert.
10. Similar are the statements of other witnesses. It is

surprising that the forest officers have performed their duties in
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a perfunctory manner and have not made any Panchanama of
the place from which it is alleged that the petitioner's JCB
machine was excavating the soil and the same soil was being
spread on the road side. It was also the duty of the forest officers
to take the samples of the soil which according to them was
excavated as also the samples of the soil which was laid on the
road side by the petitioner's JCB machine to corroborate the
forest offence regarding the soil but they have miserably failed
to bring home the offence as stipulated under Section 52 of the
Forest Act. The road side soil in the present case could have
become the forest produce, its Panchanama was also not
prepared by the forest officer and was not placed before the
authorized officer during the confiscation proceedings and in the
absence of any forest produce being also seized in accordance
with Section 52 of the Forest Act which provides that when it is
not convenient for the forest officer to seize the forest produce a
Panchanama of the same may be prepared.

11. In the impugned order dated 08.01.2015, the authorized
officer has held that the petitioner has not been able to prove his

case that he had no knowledge about the driver’s movement
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with the vehicle as the other driver Anil Yadav has not even
been produced by him for cross-examination. In the considered
opinion of this Court when the Dumper Driver Guddu Ansari
himself was present on the spot and his statement is already
recorded, non-examination of Anil Yadav is no material impact
on the case. Otherwise also no such question has been put to
Guddu Ansari that he was plying the vehicle without the
permission of the petitioner/owner of the J.C.B.

12.. In the circumstances, in the absence of seizure of any
forest produce the entire confiscation proceeding initiated in
respect of the petitioner's vehicle is liable to be quashed and
cannot be allowed to sustain. So far as the plea of the petitioner
that he was not aware that his vehicle was being used by his
driver for the purpose of commission of forest offence is
concerned, the same is not tenable as the owner ought to have
satisfied the concerned officer that all due care was taken by
him for the custody of the said JCB.

13. In these circumstances, the impugned order dated
21.09.2016 (Annexure P/1) as also order dated 31.8.2015

(Annexure P/2) and order dated 8.1.2015 (Annexure P/3)
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cannot be sustained, hence the same are hereby quashed. The
respondents are directed to handover the JCB machine to the
petitioner expeditiously within a period of two weeks from the
date of receipt of certified copy of this order.
14. With the above directions, the writ petition stands
allowed. No costs.

(Subodh Abhyankar)

Judge
11/01/2018
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