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(Order)
31-07-2017
Regard being had to the similitude of the questions involved, on the joint
request of the parties, the matters were analogously heard and decided by this

common order.

2. Facts are taken from WP. N0.3178/17. The petitioner was appointed on the
post of Chowkidar-cum-Pump Attendant on 20-03-1982 on daily rated basis. It is
submitted that the said post is a Class-IV post. As per M.P. Daily Wages
Employees (Conditions of Service) Rules, 2013 (in short called as “Rules of
2013”), the age of retirement of Class-IV employees is prescribed as 62 years.
The said statutory Rules of 2013 were sought to be nullified by issuing an
executive instructions dated 07-10-2016. In Clause 5 of this circular (Annexure
P/1) , it is mentioned that the Rules of 2013 are cancelled. It is common ground
taken by the petitioners that a statutory rule cannot be cancelled by issuing

executive instructions.

3. Learned counsel for the petitioner produced the recent circular of GAD
No.¥ 5-1-2013-1-3 dated 03-05-2017 whereby the government after taking into
account the Rules of 2013 decided to continue the same provision regarding the
age of retirement of daily rated employees. On the strength of aforesaid, it is
submitted that the decision of department in retiring the petitioners, Class IV
employees, at the age of 60 years is bad in law and they are entitled to continue

upto 62 years of age.

4, Per contra, the respondents have filed their return and contended that the
Rules of 2013 are repealed by State Government by exercising powers under
proviso to Article 309 of the Constitution by notification dated 02-02-2017
(Annexure R/2). In view of this statutory notification, the petitioners are not
entitled to continue till 62 years of age. Reliance is placed on another notification

dated 28-06-2014.

5. No other point is pressed by the parties.

6. I have heard the parties at length and perused the record.
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7. Rule 6 of Rules of 2013 provides that the daily rated employees working
against Class-III post will retire on attaining the age of 60 years whereas such
employees working against Class-IV or its equivalent shall retire on attaining the
age of 62 years. The said rules are admittedly introduced in exercise of powers
under proviso to Article 309 of the Constitution. The rules are therefore,
statutory in nature. The said rules were sought to be cancelled by executive
instruction dated 07-10-2016 (Annexure P/1). This is trite law that no executive
instruction can supplant or override a statutory rule. A executive instruction, at
best, can supplement the statutory rule. Thus, I find force in the contention of
petitioners that the action of the government in cancelling the Rules of 2013 by

issuing executive instructions cannot be countenanced.

8. In the return, the respondents have contended that by another notification
dated 02-02-2017, the Rules of 2013 were repealed. However, no such
notification is placed on record. Indeed, a different amendment dated 28-06-2014
is placed on record by which an amendment in the M.P. Industrial Employment
(Standing Order) Rules, 1963 was introduced. The amendment in the rules w.e.f.
28-06-2014 is general in nature whereas the Rules of 2013 are statutory and
specific in nature. Putting it differently, the Rules of 2013 (Annexure P/4) are
specifically made for daily rated employees working in various departments of
the State Government whereas the amendment in Standing Order is general in
nature. This is equally settled that in case of conflict between a general or a
special provision, the special provision must prevail. For this reason also, the
petitioners' services must be governed by the Rules of 2013. Apart from this, by
executive instructions dated 03-05-2017, the government has restored the age of
superannuation of Class-IV employees upto 62 years. The relevant portion of

said provision reads as under:-
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0. For these cumulative reasons, in my view, the action of respondents in
retiring the petitioners/Class IV employees at the age of 62 years is bad in law.
Resultantly, impugned orders in these batch of petitions whereby the Class-1V
employees were sought to be retired at the age of 60 years are set aside. The
petitioners shall be permitted to continue in employment upto the age of 62

years.

10.  The petitions are allowed. No cost.

(Sujoy Paul)
Judge



