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Law Laid Down

While framing a charge, the Court is expected to apply its mind to
the entire record and documents placed therewith before the Court.
No meticulous examination of evidence is needed for considering
whether the case would end in conviction or not. However, the
Court is required to consider and apply its judicial mind, whether
the allegations taken as a whole will, prima facie constitute an
offence and if so, whether continuation of proceedings is an abuse
of process of Court leading to injustice.
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ORDER

Both these Criminal Revisions have been filed against the
order(s) dated 02.12.2015, passed by Second Additional
Sessions Judge, Dindori, framing charges under Sections
467 read with 109, 420 read with 120-B, 468 read with 109,
471 read with 120-B, 409 read with 120-B and 201 of I.P.C.
against Pramod Kumar Lihkhar (petitioner in Cr.R.
No0.3250/2015) and under Sections 467 read with 109, 420
read with 120-B, 468 read with 109, 471 read with 120-B
and 409 read with 120-B of I.P.C. against Bhupendra Kumar

Prabhat (petitioner in Cr.R. N0.197/2016).

The brief facts of the case, as emerged from the material on
record are that the First Information Report came to be
registered on the basis of a written complaint dated
08.09.2005, filed by Pramod Kumar Lihkhar (petitioner in
Cr.R. No0.3250/2015), Branch Manager, Central Bank of
India, Branch Ajwar, district Dindori, wherein it was

disclosed that Ramanand Jha and Suresh Chourasiya, who
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had their accounts with the Central Bank of India,
committed fraud by depositing fictitious cheques drawn on
State Bank of India, Dindori Branch in their accounts and
later on withdrew the money. After registration of the FIR,
the investigating officer recorded the statement of
witnesses and seized the account opening forms,
withdrawal forms and deposit slips/receipts/counter slip
received from the SBI, Dindori, from the office of Central

Bank of India.

Upon completion of investigation, initially charge sheet was
filed against four accused persons, namely, Abhinandan
Soni, Yogesh Pandey, Suresh Chourasiya and Ramanand Jha.
By way of additional charge sheet, the petitioners have
been arrayed as accused, as they were respectively posted
as Branch Manager and Cashier in the Central Bank of India,
Branch Ajwar, district Dindori, at the relevant time. Upon
committal, the Second Additional Sessions Judge, Dindori
framed the charges against the accused persons, who
pleaded non-guilty. The petitioners/accused persons have
therefore filed the present revisions challenging the order
dated 02.12.2015, framing the charges as aforementioned

and continuation of proceedings.
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Shri Manish Datt, learned Senior Counsel appearing for the
petitioners/accused persons submitted that the charges are
completely untenable in the facts and circumstances of the
case, as there was no material gathered by the prosecution.
He further submitted that the account of Suresh Chourasiya
and Ramanand Jha were opened after complying with the
KYC norms. The cheques after being deposited by the
aforesaid persons were sent for clearance to SBI, Dindori
(local collection), on the same day. Referring to the
provisions of clause 2.1, 2.2.1 and 3.1.1. of the Central Bank

of India policy, which provides as under :-

2.1 Bank will extent the facility of immediate credit of

local/outstation cheques upto to a maximum of Rs.15,000/-.

2.2.1 This facility will be extended to all individual depositors
without making a distinction about their status, i.e., Savings

Bank, Currentor Cash or Cash Credit account.

3.1 LOCAL CHEQUES

3.1.1. The customer’s account should be credited and they
should be allowed use of funds latest on the third working day

from the date of acceptance of the cheques at the counters;

and the documents on record, it is urged that Munnalal
Burman, Messenger of Central Bank of India deposited the

cheques with SBI and obtained signed receipts in this
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regard, which were later on seized by the Investigating

Officer and form a part of the charge sheet.

The contention of learned Senior Counsel is that as per
Bank policy, the cheques sent for local collection/clearance,
if not returned by the clearing Bank, the account of account
holder/customer is then credited and he is allowed to use
the funds on third working day. The cheques, after being
deposited in SBI Dindori Branch, were not returned by the
SBI rather the Central Bank of India received the counter
foil/deposit receipt, which were initialed and had seal of SBI,
with an endorsement “sufficient funds”. Hence, there was
no occasion or need for the petitioners/accused persons to
raise alarm or to make any enquiry and therefore the
amount was credited to the accounts of Suresh Chourasiya
and Ramanand Jha. He submitted that in the backdrop of
aforesaid case, as set up by the prosecution, the ingredients
of offences, as alleged are not made out. Taking this Court
through the written complaint, the FIR, the statement of the
witnesses, as well as the seizure memo. It is submitted that
merely because the petitioners/accused persons were
posted as Branch Manager and Cashier respectively at the
relevant time would not be sufficient to charge them with

the alleged offences.
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Per contra, the stand of Shri Sanjeev Singh learned Panel
Lawyer appearing for the respondent/State is that there is
sufficient material available against the present petitioners
and considering the allegations, prima facie the ingredients
of offence alleged against the petitioners are made out.
Referring to the averments in charge sheet, it is submitted
that once the conspiracy to commit an illegal act is proved,
the act of one conspirator becomes the act of another. It is
pointed out that the petitioners herein alongwith the other
conspirators/co-accused defrauded the Bank’s money by

releasing the payment on various dates.

| have considered the rival submissions and material placed

on record.

In order to appreciate the defence of petitioners and the
stand of respondent/State, it is necessary to refer the
specific allegations against the petitioners/accused persons
in the charge sheet. The petitioners herein have been
arrayed as accused No. 5 and 7 in the additional charge

sheet and the allegations against them are as under :-

“ faxur 39 UeR ® 6 uell uAe foaR dge 9% i gfean
IET JEAR fSUeR) & JIRTY |} H RUIE ol a’e R o= #
foram T TR 3ff¥=a= |- YH0dI03MR0 fSUSRI H HH<R & Ug
R HRRG & 3IA-ed A = gd # 3109 W & dH HHid 453149
R UG PO 9 GRS dh W AR BRI w1 & a4
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VY YATE ARRTAT fST9®T @ar H0—3024 Agel o9& A sfear #
g f9 @t 33000 BOIR @1 AR fRean wRax faam| R gxer
UE | Sad AP Bl AU Wi H Qe 21.02.05 BT S fbar
I §6 § 9 T & HeH 9 S dd bl THOI03MS0 fSTSRY
# frerE g Wl O WR AR 3ifieies AT o 96 & Heex |
IR b DI TG B AT qA7 I=gd 9 dF o 1 gt IR SIS H
THIRIC TS 30 B U @R IHH UHOHI0ATZ0 bl efiet
PR AT AU g BEER PReb Qa1 Sl Ao db 4
AfmIRAl 7 o wgRa IFeRl U Ry iR frmi @
@R o1 fhens & Ui fham IR T w™aTe ARREAT B
33000 . @I RN BT YA PR (AT T 2 IHS UTAT TRIT
JRAFET AT T RN AN Ule UG RMEMQ S b A1 e
JMEFEE 3 BT Al 9 3% sfear d feAid 11.06.05 I @l
h0—3944 FeTard TAT Y HSINN RGN IR HAR & ARIH A
AR XMAFE 3 & @I H YA @I DI b . 453156 M2 47000
faTies 11.06.05 DI U =h H0— 453157 1A 46395 w0 faTieh 20.06.
05 BT YRBX S ST P WA H S fhd Sad Il &l I db
ERT QodI03M80 fSveR # fheNd gg WS AT THOHI0Z0 H dAd
gI 89 P U¥ATd IR 3ff¥<ed AN o 39 ddbl Bl Hec A
g HR o don g dsd da fSUSNI F I ddi BT dod
uTe By I bl Bl AR ARG MG BT I B g1 737 |
THOSI03M0 & Yd WIGR §oiel HAR YforaT IudT fSvsRy
WIFIARY B8 W AU WAT 4 PR B 3MAGT UF & A AP
g W b § SET PR QAT o7 IR e Al 7 Sad 9P b
DI dH W TG PR FOlY AR IR BT TG fHAr T AR

H—549196 T 325588 WU H Woll IHH ARER IIRMUI IHFG ST
DI ARM AR IS & AegH | Q16 30.06.05 BT faam b &1 Y
fheR¥E Tq UHodI0as0 USRI H wol S WR STRIUI 3ifAa Al
J BN’ I MY HR fear gur 2 T uverd & d<d do @
ARG FHART §RT G I dbp SISAT ¥ bl BT Dol U
fpd RS/ 9o v o dopi & feen el & e oxd gy fadid
04.07.05 I & 05.07.05 Pl 8,400 WU DI RN B YA PR fa
T fI9e T @& SR UGS g Ud ¥ ARG (fA[eT Al AT
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HAR TS X JAE ARFEAT HAME SRR aRdl a5 & (1
A Woll gd TRA T APl DI FHSMHR I APDI DI W ddb AT
SISAT ¥ MG HRAT TAT 96 HHANT TG fABINAT & 1oy e
YSIF Ydd 4 AP b HEIH ¥ P fATIH 21.02.05 DI 33000 W0
BOIR JARIYT GREIUATE ARRIAT & @i | AT RGN IMFE 31 b
G & AH Y QAd 14.06.05 BT 45000 W0 6 21.06.05 B
1500%0 f3HI% 23.06.05 PI 40,000 . fIA®G 25.06.05 P 6700 .

faip 04.07.05 BT 212000 . Ud feHIH 09.07.05 HI 111000 TAT
faTid 16.07.05 T 2000 ®. TH UBR HFA I bl & ARIH 4

451200 . B AR BT ISRV I AGYT & HUCYdd AT (G
IR O W S gRI SR & fRuaR @) Rare ferar mar 2
IRl & ARUAR @1 90 39 gd 8F 9 NIl & fawg WM
I IUAR e B ARR W IRT WEX BT TRM "fed He
g " SM ¥ T IR e Sex fdie 13.02.06 @
JOSOTHO <A # UeT fhar rar T gifSd Yo 67 /06 T

UHRUT H I ARG AT Feehh JHIE HAR forgadr S
Udgd gHd BAR W8, HRRR U= RiE dwd @ o gfear
ISR fEUENT & gRT SIHggIaAR ddl & e a1 &1 Seoias gd
Il BRA U o RRUAN! YET RIMUAM IHMG S, 3ffeiad
A, AR (g U108 GRer ARRET & 91 fda) ducydd dd B
RIRT AThe 32858 /— . Bl YA B WUINT AT g U
S A ARIUAT BT QTP 19.04.06 24.04.06 BT FREIR HR ARITAT
DI 8§ BIC SFYR A AH SHMG Wihd 811 H ST JeAAD]
wR Rer f&ar o g1 2 dF IR & g o IRl &
AT AddR AIHed & SOUAN HAT A - M | IR &
fAeg Rl dMd—27 /08 17.02.08 TIR fHAT T S TR

wd g1 ¢

Section 397 of the Code of Criminal Procedure vests the
Court with the power to call for and examine the record of
the trial Court for the purpose of satisfying itself as to the

legality and regularity of any proceedings or order made in
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a case. The revisional jurisdiction, however, is limited one
and has to be exercised cautiously. It can only be invoked
where the decision under challenge is grossly erroneous,
there is no compliance with the provisions of the law, the
finding recorded is based on no evidence, material evidence
is ignored or the jurisdiction is exercised arbitrarily or

perversely.

It is settled that the Judge while framing charge has the
undoubted power to sift and weigh the evidence for the
limited purpose of finding out whether or not a prima facie
case against the accused has been made out; where the
material placed before the Court discloses grave suspicion
against the accused which has not been properly explained,
the Court will be fully justified in framing the charge. If two
views are possible and one of them giving rise to suspicion
only, as distinguished from grave suspicion against the
accused, the Judge will be justified in discharging him. The
trial Judge is expected to exercise its judicial mind to
determine as to whether a case for trial has been made out
or not and should not act as mouth piece of prosecution.
[See (2019) 7 SCC 148 Asim Shariff vs National
Investigation Agency, (2018) 13 SCC 455 State Of
Karnataka vs Selvi ). Jayalalitha and others, (2013)

11 SCC 476, Sheoraj Singh Ahlawat and others vs.
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State Of U.P. and another and (2012) 9 SCC 512, CBI,

Hyderabad vs K. Narayana Rao].

In Sajjan Kumar Vs. Central Bureau of Investigation
(2010) 9 SCC 368, after considering various authorities

about scope of Section 227 and 228 of the Code has

summarized the following principles :-

21. On consideration of the authorities about the scope of

Section 227 and 228 of the Code, the following principles

emerge. -

(i) The Judge while considering the question of framing
the charges under Section 227 of the Cr.P.C. has the
undoubted power to sift and weigh the evidence for the
limited purpose of finding out whether or not a prima
facie case against the accused has been made out. The test
to determine prima facie case would depend upon the
facts of each case.

ii) Where the materials placed before the Court disclose
grave suspicion against the accused which has not been
properly explained, the Court will be fully justified in
framing a charge and proceeding with the trial.

iii) The Court cannot act merely as a Post Office or a
mouthpiece of the prosecution but has to consider the
broad probabilities of the case, the total effect of the
evidence and the documents produced before the Court,
any basic infirmities etc. However, at this stage, there
cannot be a roving enquiry into the pros and cons of the
matter and weigh the evidence as if he was conducting a

trial.

iv) If on the basis of the material on record, the Court
could form an opinion that the accused might have
committed offence, it can frame the charge, though for
conviction the conclusion is required to be proved beyond
reasonable doubt that the accused has committed the
offence. v) At the time of framing of the charges, the
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probative value of the material on record cannot be gone
into but before framing a charge the Court must apply its
Jjudicial mind on the material placed on record and must
be satisfied that the commission of offence by the accused
was possible.

vi) At the stage of Sections 227 and 228, the Court is
required to evaluate the material and documents on
record with a view to find out if the facts emerging
therefrom taken at their face value discloses the existence
of all the ingredients constituting the alleged offence. For
this limited purpose, sift the evidence as it cannot be
expected even at that initial stage to accept all that the
prosecution states as gospel truth even if it is opposed to
common sense or the broad probabilities of the case.

vii) If two views are possible and one of them gives rise
to suspicion only, as distinguished from grave suspicion,
the trial Judge will be empowered to discharge the

accused and at this stage, he is not to see whether the
trial will end in conviction or acquittal.

In the light of above principles, it is to be examined whether
there is prima facie allegations and materials on record in

order to pursue the trial against the petitioners herein.

The allegations in the FIR, charge sheet and the documents
seized reveals that one Abhinandan Soni, who was working
as Messenger with State Bank of India conspired with
Suresh Chourasiya, Yogesh Pandey and Ramanand Jha with
the intention to defraud the Central Bank of India and got
some fictitious cheques/stolen cheques deposited in the
account of Suresh Chourasiya and Ramanand Jha in Central

Bank of India. These cheques were sent for local clearance
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to SBI Dindori, through Messenger Munnalal Burman, where
Abhinandan Soni affixed the seal of SBI with initials and
remark “sufficient funds” on the deposit slip/counter slip of
Central Bank of India. Thereafter, Abhinandan Soni
removed these cheques from the counter of SBI. The
officers of Central Bank of India after receiving the deposit
slip/counter slip credited the money to the account of
Suresh Chourasiya and Ramanand Jha. The amounts
deposited vide these cheques were drawn on different dates
by the aforesaid persons. The statement of Munnalal
Barman, Messenger, recorded on 09.09.2005 shows that he
deposited these cheques in SBI, Dindori Branch for
collection (local collection) on 21.02.2005 and 11.06.2005
and after depositing the cheques, obtained receipts, filed
the same after informing the Manager. Later on, on
realizing that the cheques were fictitious, FIR was lodged by
the petitioner/accused No.5 and counter slips/Peon book,
Account opening form, withdrawal form etc. were submitted

to the Investigating Officer.

The only allegation made against petitioners herein are that
they without making proper enquiry, credited the account of
Ramanand Jha and Suresh Chourasiya, ignoring the bank

guidelines/policy and permitted them to withdrew it. It is
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interesting to note that the present petitioners were not
named in the FIR, rather the FIR was lodged by
petitioner/accused No.5, Promod Kumar Lihkhar. The
petitioners/accused persons were not named in the first
charge sheet filed on 08.09.2005. They have been
impleaded as accused No.5 and 7, by way of additional
charge sheet dated 17.02.2008. The allegations in the
charge sheet are that Abhinandan Soni, Yogesh Pandey,
Suresh Prasad and Ramanad Jha conspired together and
cheated the Bank (Central Bank of India) to the tune of
Rs4,51,000/- The offence alleged against them are under
Sections 467, 468, 471, 420, 120-B, 201, 34 of I.LP.C. As
stated earlier, the only allegation against petitioners herein
are that they ignored and overlooked the RBI guidelines,
Bank policy and without proper information and without
obtaining clearance, made the payment to Suresh
Chourasiya and Ramanand Jha. The stand of petitioners is
that these cheques were deposited for collection/clearance
in SBI Dindori by the Messenger Munnalal Barman, who
thereafter obtained receipt/counter foil bearing seal of SBI
with initials. After receiving the signed deposit slip/counter
slip with endorsement “sufficient funds”, the petitioners had
no reason to doubt the genuinity of cheques and therefore

the amount was released/credited in the account of
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accounts No. No.3144 and 3027. As soon as the mistake
came to the knowledge of the petitioner/accused No.5, he
immediately lodged the FIR and furnished all the relevant

documents to the investigating officer.

The offence alleged against the petitioners herein is one of
abetment of forgery and of using forged document as
genuine for the purpose of cheating under Sections 467,

468 read with Section 109 of I.P.C.

Forgery as defined under Section 465, implies making of a
false document with intent to cause injury/loss to public or
any other person. Section 107 defines abettment of a thing.
The word "instigate" literally means to provoke, incite, urge
on or bring about by persuasion to do any thing. The
abettment may be by instigation, conspiracy or intentional
aid, as provided in the three clauses of Section 107. To
bring home the offence of forgery and abettment, the
prosecution is required to establish from
evidence/documents on record that accused instigated or

aided in creating the false document.

The next offence alleged against the petitioners/accused
persons are that they conspired to cheat and dishonestly

induced delivery of valuable security/property and
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misappropriated it for their own use for the purpose of
committing criminal breach of trust under Sections 409,
420, 471 read with Section 120-B of I|.P.C.
Petitioner/accused No.5 in addition is charged with Section

201 I.P.C.

To bring home the charge of criminal conspiracy, criminal
breach of trust and cheating within the ambit of Sections
409, 420, 471 read with Section 120-B of LPC., it is
necessary to establish that there was an agreement
between the parties for doing an unlawful act in furtherance
of which the petitioners/accused persons dishonestly
induced the person deceived to deliver any property or
valuable security, cheated and misappropriated that

property to his own use.

On careful consideration of the FIR and the material brought
on record in the form of charge sheet, | find that the
essential ingredients of Sections 467, 468 read with Section
109 of I.P.C. as well as Section 420, 471 read with Sections
120-B and 201 of I.P.C. are conspicuously absent. There is
no factual foundation, no evidence at all that petitioners
herein prepared the forged cheques or intentionally aided or
conspired or joined hands with the other co-accused in

preparing the instrument. Further, there can be no element
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of cheating or entrustment, once payment is released in the
account of the account holders. In absence of direct
material, petitioners cannot be implicated as conspirators

on mere suspicion and surmises.

While framing a charge, the Court is expected to apply its
mind to the entire record and documents placed therewith
before the Court. No meticulous examination of evidence is
needed for considering whether the case would end in
conviction or not. However, the Court is required to
consider and apply its judicial mind, whether the allegations
taken as a whole will, prima facie constitute an offence and
if so, whether continuation of proceedings is an abuse of

process of Court leading to injustice.

In the present case, as discussed herein above, prima facie,
there is no evidence to prove that petitioners herein abetted
or aided the original conspirator for the offence alleged.
Petitioners herein acted in their official capacity and as per
banking practices sent the cheques for local collection and
after receipts of signed and sealed deposit slip, credited the
money in the account of account holders. Merely, because,
petitioner over- looked or ignored the RBI guideline/policy or
did not make proper enquiry, they cannot be saddled with

criminal prosecution. The act attributed to the petitioners
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herein, even if accepted to be true, could be described as
an act of negligence at the most. For this act of negligence,
they may be liable for disciplinary proceedings, but cannot

be made criminally liable.

22) In the result, the revisions are allowed. The order(s) dated

02.12.2015, framing charges are set aside.

(Nandita Dubey)
Judge
14/07/2021

SMT GEETHA NAIR
202T07.14 15:57:54 +05'30'
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