
IN    THE    HIGH   COURT    OF   MADHYA   PRADESH
AT JABALPUR

BEFORE
HON'BLE SHRI JUSTICE VIVEK AGARWAL

ON THE 4th OF MARCH, 2024

WRIT PETITION No. 6342 of 2015

BETWEEN:-

RAJESH VIJAYVARGIYA S/O B.L. GUPTA, AGED ABOUT
48 YEARS, H. NO. M 325 GAUTAM NAGAR NEAR
CHETAK BRIDGE P.O. GOVINDPURA BHOPAL (MADHYA
PRADESH)

.....PETITIONER
(BY SMT. SHOBHA MENON - SENIOR ADVOCATE ASSISTED BY
MS.PRITISHA CHAKRABORTY - ADVOCATE)

AND

1. CHAIRMAN CUM MANAGING DIRECTOR M.P.
TRAFAC AND INVESTMENT FELICITATION
CORPORATION LIMITED UDHAMITA BHAWAN
CEDMEP BHAWAN 16-A SECOND FLOOR ARERA
HILLS BHOPAL (MADHYA PRADESH)

2. M.P. AUDYOGIK KENDRA VIKAS NIGAM (A GOVT.
OF M.P. UNDERTAKING) (SUBSIDIARY OF MP.
TRIFAC) TAWA COMPLEX, FIRST FLOOR BITTAN
MARKET, E-5, ARERA COLONY BHOPAL
(MADHYA PRADESH)

3. MANAGING DIRECTOR M.P. AUDYOGIK KENDRA
VIKAS NIGAM (BHOPAL) LTD., BHOPAL TAWA
COMPLEX, FIRST FLOOR BITTAN MARKET, E-5,
ARERA COLONY BHOPAL (MADHYA PRADESH)

4. SHRI SURESH KUMAR SONI, ASSISTANT
ENGINEER M.P. AUDYOGIK KENDRA VIKAS
NIGAM (BHOPAL) LTD., BHOPAL TAWA
COMPLEX, FIRST FLOOR BITTAN MARKET, E-5,
ARERA COLONY BHOPAL (MADHYA PRADESH)

.....RESPONDENTS
(RESPONDENT NOS.1 TO 3 BY SHRI SAHIL SHARMA - ADVOCATE)
(RESPONDENT NO.4 BY SHRI V.P.SINGH - ADVOCATE)
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This petition coming on for admission this day, the court passed the

following:
ORDER

1. Petitioner Rajesh Vijayvargiya was appointed as a Sub-Engineer on

daily wage basis alongwith Respondent No.4 Shri Suresh Kumar Soni on

22.12.1990. Vide Annexure P/4 dated 8.1.1992, the petitioner was regularized

with private respondent No.4 with effect from 22.12.1990. The petitioner's

name appears at Serial No.2 and the private respondent's name appears below

him at Serial No.6. In order dated 22.12.1990 Annexure P/1 vide which by

removing the anomaly of the administrative set up and on the basis of the

performance, the daily wagers were temporarily regularized and the name of the

petitioner appears above that of the private respondent. 

2. Petitioner's case is that the aforesaid position continued upto 2012

when the petitioner was shown above the private respondent but in the year

2012, all of a sudden, this position was altered and the private respondent was

given promotion on the post of Assistant Engineer in preference to the

petitioner treating him to be senior. Petitioner had sought information under

Right to Information Act and he was informed by the authorities that the said

order was passed in terms of some Board Meeting No.43 Memorandum No.7

dated 15.12.1998 where the principle adopted for preparation of final gradation

list is mentioned, which says that the State Government vide its order dated

9.1.1990 (copy enclosed as Annexure-1) had given direction for regularization

of Class-III and Class-IV Employees, who were working on daily wage basis or

on adhoc basis till 31.12.1988. The principle for fixing seniority was mentioned

in the Circular, which reads as under:- 

1 dqy dh xbZ lsok dh vof/k ds vk/kkj ij ofj"Brk vkWdh tk;sxh vkSj lwph cuk;h
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tkosxh vkSj mlds vuqlkj fu;qfDr;ka nh tkosxhA

2 ofj"Brkdze fu/kkZfjr djrs le; ;fn nks O;fDr;ksa dh lsok vof/k leku gks rks

muesa ls tks vk;q esa vf/kd gksxk mldks ofj"B ekuk tk;sxkAÞ 

3. Thus, taking note of the Circular dated 9.1.1990, it is mentioned that

the seniority of the private respondent is fixed above the petitioner because he

was senior in age.

4. Note:-There is an interruption in the flow of dictation because the

Computer System is not supporting opening of the documents as are required

to by the parties.

5. The Registrar (IT) is directed to take remedial action and report the

matter.

6. The respondents have placed reliance on a decision of a Coordinate

Bench of this Court in Writ Petition No.486/1998 (Vinod Gupta versus

Madhya Pradesh Audyogik  Kendra Vikas Nigam Limited & Others)

whereby the Coordinate Bench noting the contentions of learned counsel for

respondent No.3 Shri A.K.S.Sengar, held that regularization of service is made

by issuance of order on the same day and the interse seniority of the regularized

employees should be fixed on the basis of their age. 

7. In Writ Petition No.486/1998 (Vinod Gupta versus Madhya

Pradesh Audyogik  Kendra Vikas Nigam Limited & Others), reliance was

placed on the decisions of the Apex Court in Ashok Gulati & Others versus

B.S.Jain & Others AIR 1987 SC 424  and Union of India versus

H.R.Patankar & Others AIR 1984 SC 1587  and after quoting the relevant

Circular and its Sub-Paragraph Nos.4&5 of Paragraph No.9, the Coordinate

Bench held that age can be a basis only if total length of service prior to

regularization of more than one employee is same. The aforesaid ratio has been
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culled out from Circular dated 9.1.1990, which has been quoted by a

Coordinate Bench of this Court extensively in Writ Petition No.486/1998

(Vinod Gupta versus Madhya Pradesh Audyogik  Kendra Vikas Nigam

Limited & Others).

8. Annexure P/15 contains complete Circular dated 9.1.1990 issued by

the Government of Madhya Pradesh, Personnel, Administrative Reforms and

Training Department (Pay Commission Cell), which in the subject itself speaks

that it is in regard to regularization of daily wagers or adhoc employees

appointed on Class-III or Class-IV posts upto 31.12.1988 in the Work Charged

& Contingency Paid Establishment or where the posts are not sanctioned under

the said Establishment then in the Regular Establishment. 

9. Thus, the first thing, which is apparent is, that the Circular dated

9.1.1990  is applicable only to those employees, who were appointed upto

31.12.1988. It is not the case of the petitioner or the private respondent or the

M.P.TRIFAC Limited that their appointment was upto 31.12.1988, therefore,

prima facie, the aforesaid Circular has no application to the facts of the present

case.

10. Secondly, Sub-Paragraph Nos.4&5 of Paragraph No.9, which has

been quoted by a Coordinate Bench of this Court in Writ Petition

No.486/1998 (Vinod Gupta versus Madhya Pradesh Audyogik  Kendra

Vikas Nigam Limited & Others) will have no application to the facts of the

present case because the subject matter, which is covered, is in regard to those

employees, who were appointed upto 31.12.1988 and not for those employees,

who were appointed thereafter. Hence, the aforesaid Circular will not have an

automatic application to those employees, whose cases are not covered by the
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said Circular. Even otherwise, in this very Circular, it is mentioned that this

order will not be applicable to Diploma/Degree Holder Engineers and the

Teachers.

11. This is another vital distinguishing ground, which has not been

considered by a Coordinate Bench of this Court in Writ Petition

No.486/1998 (Vinod Gupta versus Madhya Pradesh Audyogik  Kendra

Vikas Nigam Limited & Others), therefore, the decision rendered by a

Coordinate Bench of this Court in  Writ Petition No.486/1998 (Vinod Gupta

versus Madhya Pradesh Audyogik  Kendra Vikas Nigam Limited &

Others) is not binding and oblivious of these two distinctive factors and

mechanically the aforesaid Circular has been applied to determine the interse

seniority will not be a binding precedent.

12. As far as the ratio of law laid down by the Apex Court in Union of

India versus H.R.Patankar & Others (supra) is concerned, it deals with a

situation where there were no rules to determine the interse seniority of the

direct recruits or the promotees of the same cadre and in those facts and

circumstances, it has been held that the direct recruits through competitive

examination will be senior to the promotees from the State Civil Services and

that is not the case here and, therefore, the ratio of law laid down by the Apex

Court in Union of India versus H.R.Patankar & Others (supra) will not be

applicable to the facts of the present case.

13. Similarly, the ratio of law laid down by the Apex Court in Ashok

Gulati & Others versus B.S.Jain & Others (supra) is in regard to interse

seniority between the direct recruits vis a vis promotees and it has been held by

the Apex Court that the service, which has been rendered on adhoc basis or by

stop gap arrangement cannot be considered. However, it does not say that
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amongst daily wagers, interse seniority is to be determined overlooking the merit

list by giving preference to the age over the merits.

14. I am prompted to say this because the order Annexure P/1 is specific

and the relevant portion of order dated 22.12.1990 is reproduced thus:-

iz’kklfud inlFkkiuk dh folaxfr;ksa dks nwj djrs gq;s ,oa dk;Z{kerk ds vk/kkj ij

fuEufyf[kr nSfud osru Hkksxh deZpkfj;ksa dks muds uke ds lEeq[k n’kkZ;s x;s inksa ,oa

osruekuksa ij vLFkk;h :i ls lwpuk nh tkosxhA lsod ds fu;ferhdj.k fnukad ds ckjs esa

vyx ls lwpuk nh tk;sxhA

15. The aforesaid order categorically takes into consideration the working

efficiency and merit of the persons and they have been placed in the order of

determination of their working efficiency and merit, which should be the criteria

for determining interse seniority. The petitioner and the private respondent being

appointed on the same date and the petitioner being found to be more efficient,

thus, more meritorious was placed above the private respondent and once that

criteria was adopted then without setting aside that criteria or upsetting it by

saying that the petitioner is less efficient than the private respondent for which

no material has been produced by the respondents, the interse seniority could

not have been tempered on the basis of a G.A.D.Circular, which has no

application to the facts of the present case.

16. The issue herein is that when age can be treated to be a determinative

factor. If two persons secure same merit then usually in the matter of

recruitment merit being same age is treated to be a criteria for

placement/selection.

17. In the present case, as is evident from Annexure P/1 and discussed

above, merit being not the same between the petitioner and the private
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(VIVEK AGARWAL)
JUDGE

respondent inasmuch as in Annexure P/1 itself, it is mentioned that on the basis

o f efficiency, daily wagers have been placed in a particular order and having

considered the merit, age cannot be given a preference over the merit and when

tested from this aspect also then the decision of the authorities to give

preference to age over merit without discounting for the merit cannot be given a

seal of approval.

18. Accordingly, this writ petition deserves to and is allowed.

19. Petitioner's interse seniority over private respondent Suresh Kumar

Soni is restored. Since the petitioner was not a party in other litigation, which

has been referred to in Annexure P/7 in Writ Petition No.545/1999, will not bind

the petitioner because he was not a party to the said litigation. The respondents

are directed to restore the aforesaid seniority and extend all notional benefits of

promotion, seniority, pay fixation and payment of actual dues as were extended

in favour of respondent No.4 Suresh Kumar Soni within a period of forty-five

days from the date of receipt of certified copy of the order being passed today.

Since the petitioner has been held to be senior to the private respondent No.4

Shri Suresh Kumar Soni, he is entitled to proforma promotion on the principle

of next below rule over and above atleast from the date when his junior Suresh

Kumar Soni (Respondent No.4) was promoted. 

20. In above terms, this writ petition is allowed and disposed of.

amit
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