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~  ORDER

1. An FIR dated 13.2.2013 at 23:30 hours at Police
Station City Kotwali Sagar by Rammilan Dubey, Head
Constable 901 on behalf of Anoop Kumar, son of
Rajababu Dubey, led to registration of an offence under
Section 302 read with Section 34 of the Indian Penal
Code against Dr. P.S. Thakur and one Martand Singh
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Thakur.

2. The commission of crime reported was due to death
of one Abhishek Dubey. Material on record reveals that
both the accused absconed which led the police to take
steps under Section 83 of the Code of Criminal Procedure,
1973 (hereinafter referred to as 'the Code') whereon order
was passed on 18.5.2013 by the Chief Judicial Magistrate
Sagar. Later, by an order-dated 12.11.2013 passed in
Misc. Criminal Case No.13433/2013 on an application
under Section 438 of the Code, the petitioner was granted
benefit of anticipatory bail and was directed to join the
investigation and fully co-operate with the investigation.
The arrest memo on record reveals that the petitioner

remained absconded from 13.2.2013 t0o 27.11.2013.

3.  The FIR borne out from the complaint which led to

registration of an offence under Section 302 read with 34

IPC reads thus -

“H gferd dIdl el o/ gdrer o e IUTelTS
PR A YR, @ Uq W Uy g, Al faAie
13—02—13 HG 23.00 o1 M DIddlell & ..
. TH. #arad 7 g3 U QBT Aol €T 302,
34 1pC & IS TR TR BRI B &I & ST UL =l
g HIA B SR SB[ ATl Adhd ofd 8— <@l
AR T BIadiell el IR U@, 0/13 &RT
302, 34 pc Tl fadld THI 13—02—13 @ 20:30
gl WA Bled M WISl Uiy IR faaTol
IR fedie 97g RUE 13—02—13 @ 23:00 §of M
BRATE U HAR g4 s/o IS d1g §d SH 35 Aol
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STTERATST UReICT AR AW Hddh 3fWYd §d s/o ol
9 gd TH 30 WA aE’iel WeIe] HRR M
IRMT 1. S[FeX UITH TR 2— #Avs 68 3R
fdeRor § ISP 9 BV &1 B FRaT §, H AR W
AT H Y= A, goiel gd, e o, e % Ud
A AT BT FSHI TIM Sl gd SFIN Gd DI GRId
H Blcd IM WIS Uelel fdde sl 9, 98 W
SR UIUE. 3R U4 Ave g SR (AIkeR) fery
o M Il R8T o 4~ 9&4M g, 99 W ULUd,
SR Sl ARGSR R S aX @ o S W ¥
31N G 3R UILUH. STHR S[aex Bl ST FCH! B
o, 9l HAdve Rig F wel fb 9gd Ssdr B, AR
el B a7 H NYABEGR 71 el FTols Sl A
JMYH Gd & A | Rl IH FHY ORI, ol
3d, Y% g4, M Sl gd, IO T9Idh, A< g4
s &RT o S8 9wl "edl <@l g1 dAld W
IWYH g9 TR BU F =¥ B T, A I A
TS, ol TART W ¥IM Sfl §d, OIeeR |9 el A
STy FSTell 3UdTel AR TR | STae’ UL.Ud. STy
g8l Y 9RT TAT| B9 RN A 3fYS gd Bl IR
AT WAl BT, STae’ gRT el sRudia § ddh o
AT fb gaal 9g B Mg 2| 39 "edl # Ul
STHR ERT TeAT A S IR 3I¥YD §d Bl TNl
g, PRI Bl SR | BRIER AUSHII 3 HAR §d
13.02.13 BXIER AUSHIY UA.HI. 2dRdd 13.02.13"

4. That, before committal of the proceedings to the
Court of Session, i1.e. during pendency of the matter
before Judicial Magistrate First Class, the complainant
filed an application on 2.2.2014 addressed to the District

Magistrate, Sagar requesting for appointment of one
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Satish Chandra Rawat as Special Public Prosecutor by
invoking powers under sub-section (8) of Section 24 of
the Code. The applicant also proposed to bear the

expenses of the Special Public Prosecutor.

5. At this stage, it is pertinent to note that the said
application by the complainant was endorsed by the
Minister, Panchayat and Rural Development, Social
Justice, specially abled welfare, co-operation, Govt. of
Madhya Pradesh and though a feeble submissions were
made that a political interference has been sought;
however, the submissions were not carried further in
absence of any pleadings therefor and non-impleadment

of the concerned Minister. Be that as it may.

6. The application routed through the District
Magistrate, culminated into an order-dated 27.8.2014
passed by the State Government appointing one Shri
Satish Chandra Rawat, Advocate Sagar as Special Public
Prosecutor on the terms and conditions contained in the
Department of Law and Legislative Affairs's Order
No.17(3)/60/95/21-a.ar dated 23.11.2006 as amended on
15.11.2007 on State Govt. expenses. For a ready

reference, the order is reproduced -

"HBI0HEHIE 1(1) /25 / 21—4(]T) /2014, I
S, TUS UfGAT Giedl, 1973 (B0 2 A 1974)
P URT 24(8) FRT Uaed UATGTAT ®I YIRT H AT
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gY, 93 [N AR & Fed H o EReEE
T3 GBI BHIG 114 /2014 T I9A fdwg
Y UHSIHR Td T H I ATAT Bl AR A U=y
PRA Bg A WA de NEd, AfSgedr AR
®T TGN, faRy diw sifdieie fgad &var 7 |

s AR T 9d, SMEaadr AR Bl
SWRIGT IHUT H IRy ol ifvaeisd & w9 H
R YT D Holawy 59 AU & MY BH B
17()60 /95 / 21—4 (1) &I 23.11.2006 # T
T HIEA QY & 15.11.2007 H afoid wrai
& A B BT I ATAT gIRT fhdm SR |-

7. It is this order which is being challenged by the
petitioner on the following grounds -
(a) That State has not assigned any reasons
for appointment of Special Public Prosecutor.
(b) The impugned order is a non-speaking
order.
(c) The impugned order will cause serious
prejudice to the petitioner because the Special
Public Prosecutor is of the choice of the
complainant.
(d) The appointment is on mere asking and
in a mechanical manner.
(e) That because the complainant and the
Special Public Prosecutor are close relatives,
the petitioner apprehends that he will be
deprived of fair trial if the Special Public



Writ Petition No0.439/2015

Prosecutor is continued.

(f) That it is not shown that existing Public
Prosecutor who was handling the matter is not
competent to deal with the same. And, the
appointment of Special Public Prosecutor
despite the objection raised by existing Public
Prosecutor would demoralize the public
prosecutor-in-charge of prosecution in the
Session Court.

(g) That, the basic precept that the Public
Prosecutor  should be unbiased and
independent, has been given the go-bye by
appointing public prosecutor of complainant's
choice.

(h) There being no exceptional
circumstances, the appointment of Special

Public Prosecutor 1s not tenable.

8. To substantiate these submissions, besides the note-
sheets maintained by the Department of Law and
Legislative Affairs, obtained through application under
the Right to Information Act, 2005, reliance is placed on
the decision in Paras Kumar Jain v. State of M.P. 2012
(3) MPLJ 223 and the judgments relied therein.

9. Besides, State of M.P., the complainant and Special
Public Prosecutor who are impleaded, have filed their
respective reply, denying adverse allegations and

defending the appointment. Whereas, the State
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Government placing reliance on the very note-sheets
which the petitioner has filed, has to submit that the
decision for appointment of Special Public Prosecutor was
taken after objectively considering the report furnished by
the District Magistrate and the Superintendent of Police,
Sagar. It is submitted that there being the circumstances
warranting appointment of Special Public Prosecutor,
State Government is justified in appointing Shri Satish
Chandra Rawat as Special Public Prosecutor. It is further
contended that the competency of the Special Public
Prosecutor has never been questioned even by the public
prosecutor who had expressed his reservation, nor is there
any allegation in the petition regarding competency. As to
contention that the Special Public Prosecutor who has
been appointed is the close relative of the complainant
which will jeopardise the trial, learned Government
Advocate relying on the uncontroverted contention made
by respondent No.3 in his reply contends that there is no
relationship between the complainant and Special Public
Prosecutor. It is urged that since there is no relationship
between the two and no instances have been shown as to
the Special Public Prosecutor representing the
complainant in any matter prior to his appointment by the
State as Special Public Prosecutor, petitioner's
apprehension about the trial being jeopardized is ill-found

as there is no cogent material on record to substantiate the
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same. It i1s submitted that the State with an object to have
a fair trial in the given facts deliberated upon, appointed
the Special Public Prosecutor. Learned Government
Advocate further deny the petitioner's contention that
Special Public Prosecutor has been appointed to secure
the conviction. It is urged that as the petitioner, an
accused, has a right of fair trial, the victim also has the
same right and merely because a person whose name has
been suggested, is appointed as Special Public Prosecutor,
his appointment cannot be said to be on a mere asking, as
the decision is taken only after the District Magistrate and
Superintendent of Police gave their opinion. There being
no allegation against these two officers nor the
competency of the Special Public Prosecutor who is
appointed is being questioned, the apprehension that the
petitioner will not get justice is ill-found. Accordingly, the

State seeks dismissal of the petition.

10. Reply is filed by the complainant, whereby he
denies any relationship between the complainant and the
Special Public Prosecutor. In paragraph 5 of the reply, the
complainant has given reasons which led him to believe
and apprehend that his cause of justice may get prejudiced
at the hand of existing Public Prosecutor, it is stated :-

“.. It 1s pertinent to mention here on behalf of

answering respondent that he has right to fair
and free trial and as he had no faith in the
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earlier Public Prosecutor looking to the bitter
experience of the answering respondent, at the
time of cross-examination, examination-in-
chief in other cases, as a result of which, the
Prosecution Agency has failed to establish its
case beyond reasonable doubt, as a result of
which, the accused concerned were
discharged/acquitted by the trial Court, hence
the answering respondent No.1 and 2 assigned
the reason that the case is serious in nature.”

11. Respondent-complainant has also placed reliance on
the findings recorded by the Chief Judicial Magistrate,
Sagar on an application under Section 82 of the Code

whereon by order-dated 18.5.2013, the CJM, Sagar

found :-

“foeR fhar T | e SIRIURTUT <Terd §RT ST
ARBANT aRe R ARBAR T8 g, 9@ §RT 37U+
BT TOURIT AT T I BRR & | S g H GRT 82
T @ Ifaia SgEmen W ORI & T8 | R
GBI A1 gafl, [oTdd FHAMRR U5 &1 Ui dd SR
& W UK B TS T | ARG ORT 82 TUH. b
T SINT IO & gear ft goR 781 U 7 |
Ul ReIfa § gRT 83 TUH. & 3fAd ITd! HuUfed ol
Gl BT 3N QT AT & | Qe 59 a3 & |y
fear Smar 2 & R o Saa @fdard dufea
& Hb B G, A & ey fHar I
Hufed ST o o1 dfl € 98 boldex & "RIH 9
b Bl S | STl b SR T 3R ¥ 4 3
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B 3fded UK fhar a1 § b JWRe & Hay o
S faRad gford refletd gRT &1 o R 2 39
DR Py A 9 &I S §9 FaeT § gford o
dlIdarell gRT Ufdded faar a1 g fb Sia =el & 2,
Ry I FREART A H AT 8g Plg Qe T8l
2 | O Rerfar # S onufed T 83 U @ Hay H
®I TS ©, 98 SfId T8l § |

YRT 83 TUH & Iaid Sl Afea siAfd ded
3THR GRT US &1 T8 2 | SHd |ag H g =7 31U
Bordt = AR gem sl @1 IR wgfaa FRIERT
g Woll oIl & |

Ui T DIqdlell & IR H UK Bl TS
AT gRT 83 TUE WIHR HI S B TAT AH
JIRIGRTYY &) AfGA T Hafed & HaeT # &RT 83 TUH
@ it Hufed qavl HeT oT e fear siar 2 |

12. It is contended that even after the order-dated
18.5.2013, two accused including the petitioner did not
surrender. And, it was only when they had an anticipatory
bail order in the hand, the petitioner surrendered on
27.11.2013. All these eventualities, it is urged, has given
rise to an apprehension that the accused being an
influential person and capable of even influencing the
conduct of trial at the hand of existing Public Prosecutor
that he requested for appointment of a most competent
lawyer as a Special Public Prosecutor. It is submitted that

the petitioner did not exert any pressure as has been
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argued on behalf of petitioner. As to the competency of
the State Government, it is not disputed on behalf of
complainant that it is the State Government which has
sole discretion to appoint Special Public Prosecutor which
being satisfied that the circumstances so warrants and
having appointed the Special Public Prosecutor need not

be interfered with as due process has been followed.

13. Special Public Prosecutor whose appointment has
been questioned has also filed the reply. In paragraph 4 of
his reply, it is stated that he is not related to either the
complainant or any of his family members. It is also stated
that he 1s also not related to the Rawat Family in whose
marriage celebration the alleged incident occurred. It is
further stated in paragraph 6 of his reply that “the
petitioner has not alleged any allegation against the
answering respondent about his conduct of fairness and
impartiality. The function of Public Prosecutor is to
conduct the trial with all fairness and impartiality. There
are no allegation of any apprehension with regard to these
two elements in the writ petition”. It is further stated in
paragraph 7 of his reply that he has been public
prosecutor in the Session Court, Sagar for over 35 years
during which period he has conducted numerous
important and sensational criminal trials and that the State
previously has appointed him Special Public Prosecutor in

five cases. It is stated that his impartiality and fairness in
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conducting the criminal trials is undisputed.

14. The petitioner though filed the rejoinder to the reply
filed by respondent No.3 but has chosen not to controvert

the stand taken by respondent No.4.

15. In its rejoinder to the return filed by respondent
No.3, the petitioner in paragraph 6 of the rejoinder has
contradicted the stand of respondent No.3 about the
competency of the existing public prosecutor. It is stated
that these were not the reasons given by the respondent-
complainant in his application for appointment of Special
Public Prosecutor. However, an averment of relationship
of respondents No.3 and 4 is reiterated but no details are
given as to how they are related except that they are
cousin brothers. Whereas, respondent No.4 in his reply
denied any sort of relationship either with respondent
No.3 or even those where the marriage has solemnized.
The averments are not controverted by the petitioner.
That, vide I.A. No.12798/2015 the petitioner has brought
on record additional documents which include the
objection raised by him before the State Government on
14.10.2014 and the proceedings drawn thereon, to state
that they are not taken to logical end. As to these
objections, it is for the State Government to consider the
same. And, it being not the claim of the petitioner that the
State Government be directed to take a decision on the

objection raised. The objections are left to be dwelt by the
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State Government. For the present, since relief sought in
present petition is being perused, the matter is heard and

decided after considering the rival contentions.

16. There can be no cavil to the proposition that the
Public Prosecutor does not represent the investigating
agencies, but the State. And, that he is an important
officer of the State, acting independently, fairly and bring
all relevant facts before the Court so that truth prevails
and justice is done to all the parties including the victim
(please see. Hitendra Vishnu Thakur vs State of
Maharashtra (1994) 4 SCC 602, Shiv Kumar vs
Hukum Chand (1999) 7 SCC 467, Manu Sharma vs
State (NCT of Delhi) (2010) 6 SCC 1. That, the

appointment of Special Public Prosecutor could be in
cases in which the Govt. on the basis of material on
record and nature of the case objectively exercise the
discretion. (please see Sunil Kumar v. State of M.P.

1992 MPLJ 772).

17. 1t 1s also trite, as has been spelt out in Rajendra
Nigam vs State of M.P. 1998 Cri LJ 998 that, “The

philosophy involved which can be discerned from the
sub-section i1s two fold. First, if there should be special
circumstance for making such appointment. Second, for
appointing a Special Public Prosecutor, Government shall

consider a more experienced advocate for the assignment.
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The very idea behind conferment of the power on a
Special Public Prosecutor is to meet special situations. In
other words, a Special Public Prosecutor is not to be

appointed in ordinary circumstance.

18. These stipulations though are not provided under the
Statute, but are carved out from various judicial
pronouncement to meet out the ends of justice to both the
victim as also the accused. In this context, it was observed

in Mukul Dalal v. Union of India (1988) 3 SCC 144 that

“The primacy given to the Public Prosecutor under the
scheme of the Code has a social purpose. ... we are
inclined to observe that the request for appointment of a
Special Public Prosecutor should be properly examined by
the Remembrancer of Legal Affairs and only when he is
satisfied that the case deserves the support of a Public
Prosecutor or a Special Public Prosecutor that such a

person should be appointed to be in charge of the case.”

19. Thus, the appointment as such of a Special Public
Prosecutor 1s not thwarted. What has been discouraged is
non-consideration of the circumstance leading to request
for appointment. Therefore, the competent authority has
been cautioned to be careful while considering the request
for appointment. In each of the cases relied upon by the
petitioners, the observations are in the context of the

given facts in respective cases. Each of the observation,
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however, aims at that role of a Public Prosecutor and the
care to be taken by the State Government while
considering the request for appointment of a Special
Public Prosecutor. Thus, a decision to appoint or not to
appoint a Special Public Prosecutor has to be examined in

the light of given facts.

20. In the case at hand, as evident from the impugned
order that the State Government does not abruptly take a
decision, but takes an action on the basis of the report
furnished by the District Magistrate and the
Superintendent of Police. There is no allegation against
these two officers that they acted with any malice. Thus, a
proper procedure has been adopted by the State
Government before taking a decision for appointment of
Special Public Prosecutor, after satisfying itself that the
case deserves to be conducted by Special Public
Prosecutor. In this context, reference can be had of a
decision in State of Maharashtra v. Prakash Prahlad

Patil (2009) 12 SCC 159, wherein it is held -

“5. The scope for judicial review has been
examined by this court in several cases. It has
been consistently held that the power of
judicial review is not intended to assume a
supervisory role or don the robes of
omnipresent. The power is not intended either
to review governance under the rule of law nor
do the courts step into the areas exclusively
reserved by the supreme lex to other organs of
the State. A mere wrong decision, without
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anything more, in most of the cases will not be
sufficient to attract the power of judicial
review. The supervisory jurisdiction conferred
upon a court is limited to see that the authority
concerned functions within its limits of its
authority and that its decisions do not occasion
miscarriage of justice.

6. The courts cannot be called upon to
undertake governmental duties and functions.
Courts should not ordinarily interfere with a
policy decision of the State. While exercising
power of judicial review the court is more
concerned with the decision making process
than the merit of the decision itself.

7. In the instant case, acting on a petition
filed by close relatives of a victim decisions
have been taken at various levels. The High
Court was not justified to pick up stray
sentences from the records to conclude that
there was non-application of mind. In any
event, the appointment of a Special Public
Prosecutor to conduct a proceeding does not in
any way cause prejudice to the accused. In that
sense the writ petition before the High Court
was wholly misconceived. ..”

21. Be it noted that the verdict in Prakash Prahlad

Patil (supra) is in the context of the case wherein several
accused were facing trial and though initially it was not
disclosed that respondent No.1 was related to one of the
accused opposing the appointment of respondent No.3 as
Special Public Prosecutor at the instance of brother and

son of victim. Whereas, in the present case, appointment
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is primarily opposed on the ground of close relationship
which may cause prejudice. However, since the petitioner
fails to establish the relationship between the complainant
and the Special Public Prosecutor and that there is no
allegation against the competency of the Special Public
Prosecutor nor could it be established as to what prejudice
would be caused to the petitioner with the appointment of
respondent No.4 as Special Public Prosecutor, the State is
well within its right in appointing respondent No.4 as
Special Public Prosecutor.

22. In view whereof, since no relief can be granted to

the petitioner, petition is dismissed. However, no costs.

(SANJAY YADAYV)
JUDGE



