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HIGH COURT OF MADHYA PRADESH : JABALPUR

BEFORE HON'BLE SHRI JUSTICE SANJAY YADAV

Writ Petition No0.18464/2015

Manoj Gangurde
versus
Plant Manager, Proctor and Gamble Home Products Ltd.

Shri Manoj Sharma, learned counsel for the petitioner.

Shri Uttam Maheshwari, learned counsel for respondent.

ORDER
(19.12.2016)

Two fold issue arises for consideration in this petition
which is directed against an Award dated 23.7.2015 passed by
Labour Court on an application preferred by petitioner-
workman under Section 10 of the Industrial Disputes Act,
1947 (hereinafter referred to as 1947 Act”). Firstly, whether
an act of workman in getting his personal vehicle attached to
the Company rendering Taxi service and charge for the
services through the employer would tantamount to
dishonesty under sub-clause (1)(b) of Clause 12 of the
Standard Standing Orders framed under the Madhya Pradesh
Industrial Employment (Standard Orders) Act, 1961 and the
Rules made thereunder viz. M.P. Industrial Employment

(Standing Orders) Rules, 1963.
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2. The second issue is whether in case where there is
conflict of interest, the employer were justified in invoking
clause 17 of the letter of appointment, which contemplates
that :

17. If anytime you shall by your conduct render
youself incompetent to perform your duties or if
your should be disobedient, intemperate, irregular
in attendance, commit any breach of the terms of
your employement or any of the stipulations here
in contained or it is found that there is a possibility
of conflict of interest or any other cirsumstances
mentioned in clause exist, the company shall
without projudice of any of its rights under the
terms herein, be entitled to terminate your
services forthwith without any notice or payment
in lieu of notice and to deduct from your salary or
other emoluments if any then due to you, the
amount of any loss the company may have
sustained.

3. The relevant facts giving rise to the dispute is that the
petitioner was initially appointed as Technician in the year
1993 with respondent-establishment on the terms and
conditions stipulated in the letter of appointment dated
11.6.1993. Some of the relevant terms and conditions besides
Clause 17, in the context of present case were :

11. During your employment with the company
after confirmation, the company will be entitled to
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terminate your services without assigning any
reason by giving you one month's notice in writing
or by payment of one month's salary in lieu of
such notice. In the event of your desiring to leave
the services of the company, you shall give to the
company one month's notice in writing, or salary
in lieu there of. However the company may at its
sole discretion relieve you of your duties any time
during the notice period and in that event you will
be paid your salary upto the last working day only.

14. You will devote your whole time and
attention to your employment with the company
and shall discharge your duties to the best of your
ability. It is a term of your employment that you
undertake to be governed by the provisions of
“Conflict of Interest” statement prescribed by the
company, a copy whereof is attached hereto,
which is to be signed and returned to us,
signifying your acceptance to be bound by the
provisions thereof. You further undertake that
during the term of your employment not to
engage yourself directly or indirectly, with or
without remuneration, in any other employment,
service or calling of any nature, without written
permission from the company.

4. As evident from Ex.D/1, Conflict of Interest (Col) was
reported on 26.7.2010 against the petitioner of allegedly
conniving to rent a car owned by him to Proctor and Gamble
India Ltd. through a car hiring vendor. The report led to

internal investigation by the P&G Global Security, which came
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out with following findings and recommendations (Ex.D/1) :

“Findings: According to Richika and Sharad
(managers of Manoj) commuting to and from the
plant to the CN site was acknowledged as a
hassle, as Manoj would waste a lot of time to get
a company pool car or an external taxi. Manoj
made a strong case to them on the hiring of a
dedicated car for himslef which they approved in
April 2010. Manoj was authorized to raise a PR
under the purchasing process without the written
approval of his managers. They would only
approve the monthly invoices. The car hirer
vendor, New Sarathi Travels was an approved
vendor in the purchase catalogue. At no point in
time did Manoj inform either Richika or Sharad
that the car hired for him through the vendor was
his personally owned car.

Shailendra who was in charge of transport was in
constat touch with the vendors and the drivers of
vehicles. He learned from them that Manoj's
dedicated car hire through the vendor was Manoj's
personal car. He informed Bala and also obtained
copies of the car's documents viz registration and
insurance policy which were in Manoj's name.
Tiwari, the Proprietor of the car hiring company
New Sarathi Travels, said that Manoj had
contacted him about his requirement and
recommended that his personal car which he had
sold to a friend be used. Manoj had given Tiwari a
copy of an unregistered sale deed wherein Manoj
had sold the car to one Prem Agarwal in Dec 09.
Manoj had told Tiwari that when he received
payments from P&G for the hire of this car Tiwari
should deduct 10% as his commission and pay
Manoj the balance by cheque. Tiwari paid Manoj
as follows.

ICICI Bank cheque no0.037259 dated 25/6/2010
for Rs. 27,616/- (approx 600 USD) and ICICI Bank
cheque no.083956 dated 23/7/2010 for Rs.
23,956/- (approx 550 USD.) Tiwari added that the
car was never in his custody, he did not monitor
its movements and the driver was neither his nor
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did he pay the driver wages. These were managed
by Manoj. Manoj claimed that his car had met with
an accident on Dec 13, 2009 and he sold the car
to his friend Prem Aggrwal for Rs 2.71 lakhs on
Dec 24, 2009. Manoj said that the sale
arrangement was that Prem would pay Manoj Rs.
71,000/- cash and Rs.10,000 p.m. by cheque for
24 months. Manoj said that since he had not
received full payment he did not transfer the car
to Prem's name but instead signed a sale deed. He
said that Tiwari (car vendor) had suggested that
Manoj's car should be used. Manoj said that in his
mind he had sold the car and had not seen any
conflict in hiring this car. Therefore he did not feel
the need to inform Richika or Shard. He
acknowledged that he had received 2 payments by
cheque from Tiwari. Manoj caimed that after
receiving these payments from Tiwari, he paid his
friend Prem Aggawal the money in cash. He
claimed that the car kept with his friend and the
driver was also hired+paid by his friend admitted
now that in his sight that it was wrong to have
received the payment from the vendor and
regretted it.

Assessment :- Manoj clearly violated the
company's Conflict of Interest policy by conniving
to get a car that still stood in his hame hired by
P&G for his use. The evidence of Manoj receiving
payments by cheque from the vendor s
incriminiating. Manoj spent 17 vyears in the
company and was aware of the company's
policies.

Recommendation :

1. Manoj should be counseled out of the
company with immediate effect.

2. The services of the transporter too should

be terminated with immediate effect.
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5. Evident it is from the report that the clarification of the
petitioner was also sought. The respondent-establishment
construing the act of the petitioner to be that of clash of
interest and of dishonesty, terminated the service vide 30 days
notice dated 5.8.2010 (Ex.D/2C), which is in the following
terms :

It was brought to our attention that you
have hired on behalf of the Company a motor
vehicle with registation MP-04-CD-2701 or your
official use, which motor vehicle is legally owned
by you. You have connived with the Car Renting
Company and got your own car on hire for the
Company without disclosing the possible conflict of
interest as required by the Conflict of Interest
policy of the Company. Not only this is a breach of
the Company policy and Company's Worldwide
Business conduct Manual, your conduct is
fraudulent in nature for which company reserve
the right to take necessary legal action as may be
advised.

You have been an emloyee of the company
for close to 17 years and have undergone the
Conflict of Interest Training as well as the training
on the Worldwide Business Conduct Manual. We
have therefore no reason to believe that your
actions were out of the ignorance of the Company
policy.

In view of the grave and serious nature of
the breach of Company policy amonting to fraud
conducted by you, your services are terminated
with immediate effect under clause 17 of the letter
of appointment. You are requested to collect your
personal belongings from the Company within 30
days by giving prior intimation of your visit to the
Plant promises.
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Kindly contact our Accounts department for
final settlement of your dues and accounts in due
course.

6. Thus, the employer having lost trust in the petitioner,
his services were dispensed with.

7. Petitioner raised a dispute before the Assistant
Commissioner, Bhopal on 23.9.2010 under Section 10 of 1947
Act. As the matter was not referred for adjudication within 45
days, petitioner filed an application under Section 2A of 1947
Act before the Labour Court which was treated as industrial
dispute.

8. Before the Labour Court, the parties filed their
respective statements which led the Labour Court frame

following issues :

1. R UM U HI 9ar aHIfd f2o 03.08.2010
3y I ITfId &7

2. o7 Y U&7 e a9 afed Jar § ¥81 fehu
ST &7 T 87

3. T urefl GRTERYT & QT 57

4. wefl BT URNEYA Sad q@r H ool TS
IR mafed & Terer § fFARE Iy 87

5. a1 yrft Menfire faare orffoe @& graems &
gRT 209 & (AT HHGR B aR¥eT § gR9T a1
g7

6. WEAl Ud Y ?

9. Parties led their evidence.
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10. Whereas, the petitioner reiterated the defence taken in
domestic investigation, contending further that since no loss
has occasioned to the establishment, the same is not the case
of conflict of interest leading to petitioner termination from
service. It was also the contention that the petitioner was not
afforded an opportunity of hearing. It was also stated that the
case was not covered by clause 12(1)(b) of the SSO.

11. The respondent-establishment relying upon the terms
and conditions on which the petitioner was engaged and more
particularly, Clauses 11, 14 and 17 of the letter of
appointment, stated that being established that, the petitioner
had connived to rent a car owned by him, rendered him
ineligible to be in service with the respondent-establishment
having lost the trust.

12. The Labour Court on the basis of the material evidence
on record, upheld the petitioner termination while holding that
the petitioner is a workman and the stipulation contained
under the SSO are applicable.

13. As to the conflict of interest, the Labour Court after

analyzing the entire facts, gave the following findings :

“16— 3@ 39 fdg W AR X & 3Mdsd &1 I
Hed Hovo 3l e ReIrg arraer | 9 1963
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@ 9 12 @ S 3Id & AT 81 | dreroll IR
3IFI0AT02 1 3T+ A1ew # 9T & & eaed duet
BT SUANT BN A U U BT Wd S B el g
3fra] g8 <Al W godT Hhdl § [STAdBI A HUl
Jed BN JEf 59 el 7 g Wil § I8 WIaR
fhar 2 fb Sad B W DU DI blg AT JbHaH
T8l g1 fdbg Conflict of Interest T AR Il & |
WM MY & 9 12 B <@ F Ydbe Bl & b
94 Conlflict of Interest P Jooid &I 2 URg 14
12RF| H IUPHH & BRIEGR AT Hufed & Hag H
HUC T AT BT Seord fHIAT T T FHUS B
M Al &1 A Yddh GURIT ST 81T & Ud
JEAT BT A Uh AfGT BT HAIT A GgAET AT
T HI WY g UgAET BT | Sad g 9
fIeR &% R Ude Bl © & 3mdsd A argd %0
THOUI0  04—H10S10—2701 &1 W WMl B8F & a2
B A Jdd QU HUC [HAT Ud Iad d18d Dl
2qcd Toikfl & HRIH W hu b oy fhRIg W o
SABT YA dR AT qof g 1 foear 2| wifd
I HI Y AMAGH H FaIY o™ U fbar a1 wu
b1 Iy B ugdrs Mg | U Refd # sifferg w
IUT Wied W 3 gg g YA B H
Ahel W& © & mded 7 deal @ gud g¢ W @l
qrE-T 0 THOUI0 04—H10S10—2701 BT <acd Yoisdl &
A ¥ IR R foram vd S¥9a yiad & dey A
R OIS @7 | 3fdadh 6 I hed haraR ol Aol
AT T S WY USSR [Rers
ameer| a9 1963 @ 99 12 & QU M @ @
T ST 2| AMad Bl IR A W A FGd
TeldEl  cgicy]  gfear  ferfics  [dve  [MrEiST
TGN I9¥ BIC YOSTZ03R0 1984 FOBIO 505 Td
AoHe 3TH AN WiET Fofero favg ARl
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SR [ARTeT &y ®IC AgYg 2007 VA0TSR0
103 FGW &8 HIC YA [$hY | SWIad aFl
gefal | g8 Ay ufdufed & 718 § & afe gam 1y
HETEAR BT WIS < # 9 a1 alkarivd fear w2
9 B IAH Joold © Al VA GRIERY & Gag H HHAN
R Plg DHRIATE! el bl ST Febell | TR IqA HHC
H d2g quia: =1 © Hifd 3ffdad PI Bed HoUo
Mefires FaoH Rems omeyr| 9 1963 @
12 [@| & A 3MMd 2 39 BRU Iad I Geeid
¥ yfquifed Ay vd s Arfel & qedl | H=Iar 8
& HRU I A BT A MMIcH BT AT LT B
T| S dGURT H03 b Hay # ey srfforRad
fBar Srar © & afmded gRER & a7 |

14. The conflict of interest is expressed in the following
terms in the Law Lexicon :

“Refers to a situation when someone, such as a
lawyer or public official, has competing
professional or personal obligations or personal or
financial interests that would make it difficult to
fulfill his duties fairly.”

15. Terms and conditions of appointment contained in the
appointment letter (Ex.D/1) and not denied by the petitioner
clearly stipulated that :

11. During your employment with the company
after confirmation, the company will be entitled to
terminate your services without assigning any
reason by giving you one month's notice in writing
or by payment of one month's salary in lieu of
such notice. In the event of your desiring to leave
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the services of the company, you shall give to the
company one month's notice in writing, or salary
in lieu there of. However the company may at its
sole discretion relieve you of your duties any time
during the notice period and in that event you will
be paid your salary upto the last working day only.
12.  You will be subject to the company's rules
and regulations for the time being in force and as
varied from time to time.

13. During your employment with the company,
the company may, at any time, at its sole
discretion, transfer you to any other department
or station in any location in India.

14. You will devote your whole time and
attention to your employment with the company
and shall discharge your duties to the best of your
ability. It is a term of your employment that you
undertake to be governed by the provisions of
“Conflict of Interest” statement prescribed by the
company, a copy whereof is attached hereto,
which is to be signed and returned to us,
signifying your acceptance to be bound by the
provisions thereof. You further undertake that
during the term of your employment not to
engage yourself directly or indirectly, with or
without remuneration, in any other employment,
service or calling of any nature, without written
permission from the company.

15. You shall not, except insofar as it is
necessary and proper in the ordinary course of
your employment disclose to any person any
information as to the practice, business dealing or
affairs of the company or any of its customers or
any other matter which may come to your
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knowledge by reason of or during the course of
your employment as aforesaid.

16. During the tenure of your employment with
the company you may be called upon to present
yourself for a medical examination and any
decision taken by the Management based on the
findings of the report of the company's medical
officer, shall be binding on you.

17. If anytime you shall by your conduct render
youself incompetent to perform your duties or if
your should be disobedient, intemperate, irregular
in attendance, commit any breach of the terms of
your employement or any of the stipulations here
in contained or it is found that there is a possibility
of conflict of interest or any other cirsumstances
mentioned in clause exist, the company shall
without projudice of any of its rights under the
terms herein, be entitled to terminate your
services forthwith without any notice or payment
in lieu of notice and to deduct from your salary or
other emoluments if any then due to you, the
amount of any loss the company may have
sustained.

18. It is agreed that it shall be open to the
company from time to time to add, modify, or
abrogate any remuneration, benefit, facility or
perquisite that may be extended to you, on a
review of the company's functioning, finances and
prospects and you shall be bound by the
company's decision in this behalf.

19. Upon leaving the employment of the
company you shall not take with you any drawing,
blueprint or other reproduction or other date,
tables, calculations, letters or copy of writing of
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any nature whatsoever pertaining to the business
of the company or any of its subsidiaries.

20. It is a term of your employment with the
company that you will retire from the service of
the company on attaining sixty years of age
without any notice from the company in this
behalf.

21. Without prejudice to any of the above, your
working conditions will be governed by the
standings orders of our factory as and when they
come in force.

16. The question is whether the display of conflict of interest
would be misconduct under the SSO as would empower the
respondent-management to take action which as alleged is
punitive.

17. Standard Standing Orders applicable to all the
undertakings in the State are framed under the provisions of
M.P. Industrial Employment (Standing Orders) Rules, 1963.
18. Clause 12 of the SSO makes provisions regarding
disciplinary action for misconduct. Clause 12(1)(b) whereof
provides that :

12. Disciplinary action for misconduct. - (1)
the following acts or omissions on the part of an
employee shall amount to a major misconduct :
(a)

(b) theft, fraud or dishonesty in connection with
the business or property of the undertaking; ..”
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19. The question is whether a conflict of interest can be said
to be an act of dishonesty in connection with the business.
Dwelling upon this very aspect, a Division Bench of our High

Court in Devkinandan Tiwari vs State Industrial Court

1990 MPLJ 653 has observed :

“6. ... The question, therefore, arises what is
dishonesty, when and under what circumstances
an inference of dishonesty may legitimately be
drawn. It may be noted that whoever does any
thing with the intention of causing wrongful gain
to one person or wrongful loss to another, it
amounts to dishonesty. In other words the term
"dishonesty" is relatable to an advantage to which
a party perpetrating a deceit is not legally entitled
to. There can be no dispute that it is difficult to
establish dishonesty by any direct evidence. The
question whether a person had any dishonest
intention or not while doing or omitting to do an
act has to be judged and inferred from the facts
and circumstances of each case. The intention is a
internal and invisible act of mind which could be
judged or ascertained only from external and
visible acts. In our opinion, therefore, the mere
fact that the conductor recovered or did not
recover the fare from passengers would not by
itself be enough and a deciding factor to draw an
inference this way or that way but an inference of
dishonesty has to be drawn on consideration of
totality of all the attending facts and
circumstances appearing in a given case. For
example, if the bus had travelled only a very short
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distance from where the passengers boarded and
the checkers arrived and the conductor was in
process of issuing the tickets and in fact had
issued tickets to some of them, then in that event
inference of dishonesty may not be drawn and it
may be regarded as an act of negligence or
carelessness amounting to minor misconduct. But
in a case as one in hand where the conductor was
found carrying a large number of passengers
without tickets, the bus had travelled a long
distance and yet the tickets were not issued
though the conductor had ample time to do so
and the  explanation given by the
conductor/petitioner was found to be totally
baseless and false, the inference of dishonesty
would be reasonable and fully justified, as
dishonesty may also be inferred from false
accounting of fact or an incident, as well, as from
absence of bona fides. The observation and
experience enable the Court to judge intention
from men's conduct and behaviour and there does
not arise much difficulty in inferring from his
conduct as to what was his real intention upon
any given occasion.”

20. In the case at hand, as is evident from the material
available on record and more particularly, the investigation
report, especially the statement of proprietor of the car hiring
company and the statement of others indicating the
dishonesty of the petitioner in conniving to rent a car owned

by him, are sufficient to draw inference that, the petitioner
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was dishonest in connection with the business and property of
the respondent-undertaking resulting in loss of trust in the
petitioner. The conclusions arrived at by the Labour Court in
paragraph 17 when tested on the anvil of above analysis,
cannot be faulted with.

21. As to the contention that the petitioner was not given
the opportunity of hearing. Evidently, the petitioner himself is
an architect of his own fate. Having worked for 17 years and
knowing well of the terms and conditions in Clause 11, 14 and
17 of the letter of appointment, the petitioner ought not to
have displayed in the manner he did. Being aware of the
consequence of the conduct displayed and having been the
part of investigation, he cannot turn around and say that he
had no opportunity of hearing. The contentions in the given
facts, fail and are discarded.

22. Consequently, as no relief can be granted to the

petitioner, petition fails and is dismissed. No costs.

(SANJAY YADAV)
JUDGE
19.12.2016



