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IN THE HIGH COURT OF MADHYA PRADESH
AT JABALPUR
BEFORE
HON’BLE SHRI JUSTICE SANJAY DWIVEDI
ON THE 3rd OF OCTOBER, 2024
SECOND APPEAL NO. 525 of 2015

MUNICIPAL COUNCIL, KHAJURAHO
Versus

BRAJKISHOR AGRAWAL AND OTHERS

Appearance:

Shri Dileep Kumar Pandey — Advocate for the appellant.

Shri Anuj Agrawal — Advocate for respondents.

ORDER
Heard on the question of admission.

2. The appellant by the instant appeal filed under Section 100 of the
Code of Civil Procedure is assailing validity of judgment and decree
passed by both the Courts below, dismissing the suit of the
plaintiff/appellant.

3.  As per facts of the case, a suit was filed by the plaintiff/appellant
for  declaration and  permanent injunction  against the
respondent/defendant. After filing of the suit, the defendant/respondent
moved an application under Order 7 Rule 11 of CPC for rejection of the
plaint on the ground that the suit is not maintainable as the same is hit

by principle of res judicata and also on the ground that the suit is barred
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by limitation. It is also mentioned in the application that the fact in
regard to judgment and decree already passed in favour of the
defendant/respondent in Civil Suit No.192-A/92 vide judgment and
decree dated 23.11.1992 was very much in the knowledge of the
plaintiff and as such, in view of the Law of Estoppel, a second suit is not
maintainable as no cause of action accrued in favour of the
appellant/plaintiff and as such, it is claimed in the application that the
suit filed by the plaintiff be dismissed on the ground of limitation as
barred by law and also as per the principle of constructive res judicata.
4.  The application was duly replied by the appellant/plaintiff saying
that application under Order 7 Rule 11 of CPC cannot be decided at this
stage and as such, the application deserves to be dismissed directing the
respondent/defendant to file written-statement.

5.  The trial Court considered the application and on the basis of the
averments made in the plaint itself, arrived at a conclusion that in the
suit, i.e. Suit No. 192-A/92, a copy of the said judgment and decree has
also been filed by the plaintift/appellant along with the documents in
which the President, Special Area Development Authority (SADA),
Khajuraho was one of the parties and after abolition of the said
authority, Nagar Palika Parishad has been constituted and all the
properties relating to SADA are merged with the Nagar Palika Parishad
and, therefore, claiming that the decree passed earlier in 1992 is not
binding upon the plaintiff/appellant, is not proper and, therefore, the said
suit i1s not maintainable because it has already been declared that the
said land belonged to the defendant/respondent but merely because in
the said suit, Nagar Palika Parishad was not the party, therefore, it is not
binding upon them, the suit cannot be entertained and as per the relief

claimed, it is apparently barred by limitation and no cause of action,
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according to the Court accrues in favour of the plaintiff and, as such, the
Court allowed the application and dismissed the suit mentioning therein
that earlier suit decided and the finding given thereof is binding upon
the plaintiff/appellant and, therefore, a second suit for the same cause of
action is not maintainable.

6.  An appeal was preferred against the said judgment and decree but
the same was also dismissed vide judgment and decree dated 06.01.2015
passed in Civil Appeal No.1-A/15; hence this second appeal.

7.  Counsel for the appellant has argued this appeal solely on the
ground that the application under Order 7 Rule 11 CPC raising a ground
of res judicata cannot be decided unless issues are framed and evidence
1s recorded by the trial Court. He has placed reliance upon a judgment
reported in (2021) 9 SCC 99 (Srihari Hanumandas Totala Vs.
Hemant Vithal Kamat and Others) and further in a case reported in
2023 LiveLaw (SC) 799 (Keshav Sood Vs. Kirti Pradeep Sood and
Others).

8. I have perused the record and also the judgments on which
counsel for the appellant has placed reliance.

9.  There is no quarrel in respect of the fact that if any question of res
judicata is raised, then the same can be decided by the Court after
framing issues and recording evidence of the parties so as to determine
whether question of res judicata applies or not. Relying on the
judgments placed by counsel for the appellant, it was observed by the
Court that the basic requirement for deciding the application under
Order 7 Rule 11 CPC is the averments made in the plaint only. This
analogy 1s established and no argument is required to accept the said
analogy but at the same time, it is also required to see as to in what

manner, application under Order 7 Rule 11 CPC has been decided by the
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Court below. On perusal of the plaint and the averments made therein, it
1s seen that the order of the trial Court is based upon the averments
made in the plaint and application under Order 7 Rule 11 CPC has been
decided on the point that when the suit has already been decided
between the parties in respect of the same property then how a second
suit for the same cause of action is maintainable.

10. It is not a case that the fact with regard to the judgment and decree
passed earlier was not in the knowledge of the plaintiff and it is also not
a case that they are disputing about the said fact. The averments made in
the plaint, especially paragraphs 3,4,7, 9 and 11 and also the relief

claimed in the plaint are relevant, which read as under:-
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11. From perusal of the averments made in the plaint itself and the

application filed under Order 7 Rule 11 of CPC, it reveals that the
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defendant/respondent has claimed that one suit has already been decided
in which the original owner, i.e. SADA was the party and, therefore, a
second suit that too after such a long time is not maintainable. I find that
there is nothing wrong committed by the trial Court and the legal
position as has been laid down by the Supreme Court in the cases on
which counsel for the appellant has placed reliance in the facts and
circumstances of the case, is not applicable because it is a case in which
Section 11 of CPC comes into operation. Section 11 is relevant, which
reads as under:-

“11. Res Judicata.- No Court shall try any suit or issue in which the matter
directly and substantially in issue has been directly and substantially in
issue in a former suit between the same parties, or between parties under
whom they or any of them claim, litigating under the same title, in a Court
competent to try such subsequent suit or the suit in which such issue has
been subsequently raised, and has been heard and finally decided by such
Court.
Explanation I.-- The expression former suit shall denote a suit which
has been decided prior to a suit in question whether or not it was
instituted prior thereto.
Explanation I1.-- For the purposes of this section, the competence of a
Court shall be determined irrespective of any provisions as to a right
of appeal from the decision of such Court.
Explanation I11.--The matter above referred to must in the former suit
have been alleged by one party and either denied or admitted,
expressly or impliedly, by the other.
Explanation 1V.-- Any matter which might and ought to have been
made ground of defence or attack in such former suit shall be deemed
to have been a matter directly and substantially in issue in such suit.
Explanation V.-- Any relief claimed in the plaint, which is not
expressly granted by the decree, shall for the purposes of this section,
be deemed to have been refused.
Explanation VI.-- Where persons litigate bona fide in respect of a
public right or of a private right claimed in common for themselves
and others, all persons interested in such right shall, for the purposes
of this section, be deemed to claim under the persons so litigating.
[Explanation VII.-- The provisions of this section shall apply to a
proceeding for the execution of a decree and references in this section
to any suit, issue or former suit shall be construed as references,
respectively, to a proceeding for the execution of the decree, question
arising in such proceeding and a former proceeding for the execution
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of that decree.

Explanation VIII.-- An issue heard and finally decided by a Court of
limited jurisdiction, competent to decide such issue, shall operate as
res judicata in a subsequent suit, notwithstanding that such Court of
limited jurisdiction was not competent to try such subsequent suit or
the suit in which such issue has been subsequently raised.]”

The aforesaid section very categorically provides and it starts with non
obstante clause that ‘no Court shall try any suit’, meaning thereby that
there is a clear binding upon the Court for not trying any suit which has
already been decided and the Court cannot shut its eyes when the facts
were very much clear before the Court and the Court was fully aware of
the fact that the suit has already been decided and the issue involved in
the case has already been dealt with earlier and the decree has been
passed in that regard. Only because the SADA merged in the Nagar
Palika Parishad, the subsequent civil suit cannot be entertained at the
instance of Nagar Palika Parishad and if it is entertained then it would
be a mockery of justice because the said civil suit is absolutely
vexatious and meritless and result of the same is known to everybody.
The Karnataka High Court in case of Smt. Sofyamma K. J. Vs. Sri.
Chandy Abraham passed in R.F.A. No. 722 of 2008 has dealt with the
situation and decided the said issue observing therein the scope of
Section 11 as well as Order 7 Rule 11 of CPC. The observations made
by the Karnataka High Court in paras 11 to 23 are as under:-

“I1. In view of the above contentions, the question that arises for
consideration of this Court is:
“Whether the rejection of the plaint under the impugned order is
sustainable in law?”

12. The certified copies of the Judgments in O.S. No. 5693/1992, RFA No.
714/1994, C.A. No. 36/1999 and R.P. No. 1434/2004 in C.A. No. 36/1999
are produced before the trial Court and they are available in the records.
They show that plaintiff claimed permanent injunction on the ground that
she is the absolute owner and in possession of plaint schedule “A” and
“B” properties as purchaser and in respect of plaint schedule “C” property
as prospective purchaser. She claimed that when the sale deeds and
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agreement of sale were executed in her favour the power of attorney
executed by her mother in law in favour of her husband was in force and
therefore, her sale deeds are valid. She further contended that in view of
the registered sale deeds and agreement of sale in her favour, the
subsequent sale deeds in favour of the defendant executed by her brother
in law are invalid. Thus, it is clear that in the said proceedings the Court
was called upon to decide not the issue of possession of the property
simpliciter, but it was called upon to decide the plaintiff's lawful
possession of the suit properties. Issue No. 1 was, “Whether the plaintiff is
in lawful possession of the suit properties?”

13. To legitimize her possession, she traced her right through the sale
deeds and agreement of sale. Therefore, in those proceedings the trial
Court, the First Appellate Court and the Apex Court were required to
adjudicate on the merits/legality of the sale deeds and the sale agreement.
In fact the reading of the judgments show that the Courts considered the
question of title to consider the lawful possession.

14. Section 11, CPC says, “No Court shall try any suit or issue in which
the matter directly arid substantially in issue has been directly arid
substantially in issue in a former suit between the same parties........ has
been heard arid finally decided by such Courts”. The plaintiff does not
dispute the judgments in the earlier proceedings referred to supra. In those
cases, though she had not filed that suit for declaration of title and that was
a suit for bare injunction, the Courts decided the legality of the sale
deed/title of plaintiff because the claim of possession was based on the
title.

15. In this context it is necessary and relevant to refer to paragraph 16 of
the judgment in RFA No. 714/1994.

“16. It is contended by Sri. Raghavachar, learned advocate for the
plaintiff relying upon certain decisions that it is necessary for this
court to give finding on title of the plaintiff since the plaintiff seeks
the relief prayed for in the suit basing the same on her title. On the
other hand, learned counsel appearing for the plaintiff submitted that
a separate suit is pending filed by the defendant for declaration and
the question of title could be gone into in that proceedings. I am not
inclined to accept the said submission made on behalf of the plaintiff.
Plaintiff has filed this suit based on title. It is her definite case that she
is the owner of the property and the defendant is interfering with her
possession. On the other hand the defendant asserts that he is the
owner having purchased the same from the true owner and since the
purchase, he is in possession and it is the plaintiff, who is causing
obstacles in his possession and enjoyment.

17. The Hon'ble Supreme Court in Corporation City of Bangalore v.
M. Papaish, (1989) 3 SCC 612 : AIR 1989 SC 1809, has held that
when the foundation of claim of plaintiff was title, the court has to
consider the question of tide and see whether the plaintiff has
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established her title in order to get an order of injunction. That was
also a case for perpetual injunction. In Nagarapalike v. Jagatsingh
(1995) 3 SCC 426 : (AIR 1995 SC 1377), the Hon'ble Supreme Court
has observed while considering similar facts that “there is no
substance in the stand taken by the respondent that even if he had
failed to prove his title, the suit filed on behalf of the respondents
should be treated as a suit based on possession and dispossession in
terms of section 6 of the Specific Relief Act. Once a suit has been
filed by the respondent claiming to be the owner arid being in
possession of the land in question, the suit cannot be treated as a suit
based on possession and dispossession without reference to title”. The
Hon'ble Supreme Court held that in such case, the Court is to record
its finding on the question of title. This court in B.P. Sadashivaiah v.
Parvathamma ILR 1994 Kar 2671 has held that the court trying a suit
for permanent injunction based on title has to consider the said
question before it decides to decree or dismiss the suit. In this case,
the plaintiff has filed the suit stating that she is the owner of the
property by virtue of the sale deed and agreement and the defendant is
interfering with her possession and the case of the defendant is that he
is the owner by virtue of the sale deeds in his favour executed by the
true owner and that he is in possession. In, view of these, it is
necessary for this court to go into the title of the parties”

16. The Courts in the above said proceedings held that the power of
attorney executed in favour of the plaintiff's husband by her mother-in-law
did not include a clause to empower him/agent to alienate the properties.
Therefore, the Courts held that the sale deeds and agreement of sale in
favour of the plaintiff are null and void as the vendor had no competency to
sell them. Therefore, in O.S.5693/1992 plaintift was very clear on the point
that her, right to possession is decided on the basis of her title deeds and
they are so adjudicated. Therefore, it is clear that though the suit was not for
declaration of title of the plaintiff on the basis of the sale deeds and
agreement of sale, legality/merit of those documents was substantially an
issue in the said case. Therefore, the suit is clearly hit by the principles of
res judicata.

17. So far as the contention that the trial Court ought to have framed an
issue and given an opportunity to the plaintiff to adduce evidence on that
issue of res judicata and trial Court should have gone through the pleadings
in those cases etc., it is to be seen that Section 11, CPC creates a total bar to
entertain a suit. The words employed in Section 11 are that “No court shall
try any suit”. That means once if it comes to the notice of the Court that the
issue in the suit was directly and substantially in issue in former suit
between the same parties and such issue had been raised, heard and finally
decided, Court cannot proceed with the matter. When the reading of the
admitted documents viz., Judgments in the former suit, Regular First
Appeal, Civil Appeal and Review Petition clearly showed that the issue in
the present suit is already decided finally in the former suit, there is no
question of framing an issue and trying the same as a preliminary issue.
There is a total bar for trial of such suit.
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18. In Hardesh Ores Private Limited referred to supra invoking Order VII,
Rule 11 CPC the plaints were sought to be rejected on the ground of bar of
limitation. There it was argued that to invoke Order VII, Rule 11 CPC
defendant's case need not be considered and the matter must be decided on
the basis of the averments of the plaint alone. In those cases the plea of
limitation was raised in the written statement. The Trial Court rejected the
plaints and the High Court upheld such rejection. The Apex Court also
upheld the rejection. Therefore, the said judgment in no way advances the
case of the plaintiff.

19. A reading of para 17 in Vaish Aggarwal Panchayat's'case shows that in
that matter the former suit and the later suit were riot between the same
parties and there it was alleged that the judgment in the former suit was an
outcome of fraud and collusion between the parties to the said. suit.
Therefore, it was held that, the finding on the issue of res judicata ought to
have been given on recording the evidence. Therefore, the said judgment is
not applicable.

20. Paragraph 42 of the Judgment in Ramachandra Dagdu Sonavane (Dead)
by L.Rs.'s case, shows that though the, appellants contended that the
question of res judicata ought to have been decided only on the production
of the pleadings and the judgments in both the suits, the same was not
accepted. It was held that in the judgment of the earlier suit, the Judge in
extenso had referred to the pleadings of the parties in the earlier suit and the
finding on the question of res judicata is given on appreciating the copy of
the judgment of the earlier suit. In this case the earlier suit viz.,
0.8.5693/1992 was admittedly between the same parties and it was her own
suit. The copies of the Judgment in the said case right from the suit till the
C.A. and Review Petition are produced before the Court and based on them
the trial Court has rejected the plaint. Therefore, the judgments relied upon
by the appellant are not applicable to the facts of this case.

21. In Sulochana Amma v. Narayanan Nair ((1994) 2 SCC 14 : AIR 1994
SC 152) it was held:
“The decree passed in injunction suit wherein issue regarding title of
the party was directly and substantially in issue and decided and
attained finality would operate as res judicata in a subsequent suit
based on title, where the same issue directly and substantially arises
between the parties.”

22. The T. Aravindam v. T.V. Sathyapal ((1977) 4 SCC 467 : AIR 1977 SC
2421) case the Supreme Court held:
“Where the plaint is manifestly vexatious and meritless in the sense
of not disclosing the right to sue, the trial court should exercise its
powers u/O. 7, Rule 11, CPC and bogus litigation should not be
permitted to go on”.

23. The plaint averments themselves show that the defendant claimed title
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to the property by virtue of the sale deed executed by her brother-in-law as
the power of attorney holder of her mother-in-law. Still, she filed
0.5.5693/1992 for bare injunction. She fought that matter for more than
two decades up to the Supreme Court. It was open to her to claim the relief
of declaration of title. But, she omitted to do that. Therefore, such omission
on her part to include the claim for declaration of title bars the later suit by
operation of Order II, Rules (2 and 3), CPC. Looked at from any angle, the
impugned order of rejection of plaint does not call for interference by this
Court. Therefore, appeal dismissed with costs.”

12. Thus, it is clear that in the present case also when the civil suit has
already been decided and the judgment and decree of the said case were
before the Court at the time of deciding the application and the Court
was of the opinion that the plaint filed by the plaintiff/appellant is
apparently barred by limitation and also that a second suit as per Rule 11
of CPC is not maintainable, the Court without taking any other fact
outside the pleadings of the plaint has decided the application filed
under Order 7 Rule 11 of CPC.

13. From perusal of the record, I am also of the opinion that the trial
Court did nothing wrong while allowing the application and rejecting
the plaint restraining the plaintiff /appellant to proceed further or to
prosecute any matter for the same issue which has already been decided
long back. Thus, in my opinion, no substantial question of law is
involved in the appeal and it merits dismissal.

14. Ex consequntia, the appeal is without any substance, is hereby

dismissed.

(SANJAY DWIVEDI)
JUDGE
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