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HIGH COURT OF MADHYA PRADESH AT JABALPUR
SINGLE BENCH: HON’BLE SHRI JUSTICE SUBHASH KAKADE

Misc. Criminal Case No0.14937/2015

APPLICANT : Mohd. Sheru.
Versus
RESPONDENT : State of Madhya Pradesh.

Shri J.N. Tripathi, Advocate for the applicant.
Shri R.S. Shukla, Panel Lawyer for the respondent-State.

(ORDER)
Passed on: 09.10.2015

This is the fourth bail application filed on behalf of the
applicant under Section 439, Criminal Procedure Code, 1973, hereinafter
referred to as 'the Code'.

Details of rejection orders:-

S.No. |Particulars M.Cr.C. No. Date of Rejection
1. First application 8590/2014 11.07.2014
2. Second application |11631/2014 26.08.2014
3. Third application 18335/2014 17.03.2014
2. Applicant Mohd. Sheru is in custody since 20.04.2014 in

connection with Crime No.285/2014 registered at Police Station Maihar,
District Satna (M.P.) for the offence punishable under Sections 341, 323, 294
and 307/34 of the IPC.

3. It is submitted by Shri J.N. Tripathi, learned counsel for the
applicant that the applicant is innocent and has been falsely implicated in this

case. It is further submitted that the injury inflicted on the person of
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complainant Pintu Chourasia has not been opined by the Doctor as dangerous
to life, therefore, no offence under Section 307 of IPC is made out and other
co-accused persons have already been granted bail. Learned counsel further
submitted that wife of the applicant is suffering from serious disease and as
nobody is available in the family to look after her, hence, applicant’s case
may be considered sympathetically because the applicant is in custody for
more than 15 months and conclusion of trial would take considerable time.

4. Shri J.N. Tripathi, learned counsel for the applicant submits
that the circumstances in the case are changed drastically as after recording
defence evidence original record of trial Court completely destroyed due to
fire. It is also pointed out by learned counsel though vide order dated
12.08.2015 record is reconstructed but, there is remote possibility of
completion of trial in near future. On this new ground, it is prayed that the
applicant be released on bail.

5. Shri R.S. Shukla, learned counsel for the respondent/State
vehemently opposed this repeat bail application.

6. The concept and philosophy of bail was discussed by the Apex
Court in case of Vaman Narain Ghiya vs. State of Rajasthan, reported in
(2009)2 SCC 281. The principles, which the Court must consider while
granting or declining bail, have been culled out by the Apex Court in the case
of Prahlad Singh Bhati vs. NCT, Delhi, (2001)4 SCC 280 and in case of State
of U.P. vs. Amarmani Tripathi, (2005)8 SCC 21.

7. The Apex Court in case of Siddharam Satlingappa Mhetre vs.
State of Maharashtra, 2011(2) MPLJ (Cri.) (S.C.) 116=(2011)1 SCC 694, the
Apex Court observed:-

“116. Personal liberty is a very precious fundamental

right and it should be curtailed only when it becomes
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imperative according to the peculiar facts and

’

circumstances of the case.’

8. While discussing pre-trial detention, the Apex Court in case of

Moti Ram vs. State of M.P., reported in (1978)4 SCC 47, held:

“14. The consequences of pre-trial detention are
grave. Defendants presumed innocent are subjected to the
psychological and physical deprivations of jail life, usually

under more onerous conditions than are imposed on

2

convicted defendants.

The Apex Court further observed:-

“Equally important, the burden of his detention

frequently falls heavily on the innocent members of his

family.”

9. Object of bail is to secure the appearance of the accused person
at the time of trial by reasonable amount of bail — Object of bail is neither
punitive nor preventive. Another relevant factor is as to whether the course of
justice would be thwarted by him who seeks the benignant jurisdiction of the
Court to be freed for the time being. The Court has to take into consideration
the delay in concluding the trial which is one of the important factors in
deciding whether to grant bail.

10. Right of liberty of the applicant is a fundamental right
enshrined under Article 21 of the Constitution which cannot be curtailed
unless otherwise provided by procedure established by law where there is
possibility of inordinate and unexplained delay in conducting the trial and
reasons for delay not attributable to the applicants, he can be directed to be

released on bail.
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11. In deciding bail applications an important factor which should
certainly be taken into consideration by the Court is the delay in concluding
the trial. Often this takes several years, and if the accused is denied bail but is
ultimately acquitted, who will restore so many years of his life spent in
custody? Is Article 21 of the Constitution, which is the most basic of all the
fundamental rights in our Constitution, not violated in such a case? Of course
this is not the only factor, but it is certainly one of the important factors in
deciding whether to grant bail.

12. The Apex Court in case of Babba vs. State of Maharashtra,
(2005)11 SCC 569, Vivek Kumar vs. State of U.P., (2000)9 SCC 443 and
Mahesh Kumar Bhawsinghka vs. State of Delhi, (2000)9 SCC 383 has taken
the view that when there is a delay in the trial, bail should be granted to the
accused.

13. Learned trial Court in its order dated 09.09.2015 observed

that: -

"SIl ad e @ gAftur fey 9 @1 gy 2, @
ARRFTOT v Iulerd ffigad 2w SB b & a¥b 9
Aftrgaar s wadl. Bud e afgaaar o ftaedn
AN ) Bardl, N aga FAR fFad grT AR A
WH W Y¥gd IPEFT-ua @ gafia ufd & d<<a9 @
dd9g ¥ BIs Imufcad S BI9T gad fear wAT| I SHAYE
P Wb ¥ YA SKESl & decd d A9" H By
mufed 9 fHy M & BRYT T YHRUT BHiB 202 /14 Bl
gaffafor sy ytawaifea fear sar 217

14. It is further observed that: -

“gHveT § SHYY B dR% O AT b AR ufNebT ud
IRIU—9x &1 g yfafafy ar srawfa o1 yxga 8 fear
ST 9&T 21 o g8 Sfua ydla sar @ & goma:
IRFaTT & favg IRy fRfaa fear wd, acwaq
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IUAE TGSl & AER R AR IgaR drAard] s3d gy¥
gHxoT § Y prRiarE 3 9d |

gHYol ARG FAoT WR IARIY faaa wa  afraiea
giferal & o yfafafl &1 e @ avw 9@ &«

fed o 2g fai® 23.09.2015 &1 Uer 81 (7

15. At this stage the Court will not expressing any opinion as to
whether the allegations in the versions of the prosecution or defence are
correct or not, as evidence has yet to be led de-novo. In the instant case, there
is no such pleading or material on record to conclude that delay in the trial is
occasioned by the applicant/accused and therefore, this Court is of the
considered view that the applicant is entitled to the benefit of bail solely on
account of above mentioned new circumstance, which has arisen after
rejection of last bail application due to the fact that trial of the case will be
commenced de-novo after re-construction of record which was destroyed on
account of fire.
16. Accordingly, without expressing any opinion on merits of the
case, the present application is allowed and it is directed that applicant be
released on bail on his furnishing a personal bond in the sum of Rs.40,000/-
(Rupees Forty Thousand Only) with two solvent surety each of Rs.20,000/-
(Rupees Twenty Thousand Only) to the satisfaction of the trial Court.

This order will remain operative subject to compliance of the
following conditions by the applicant: -

1. The applicant will comply with all the terms and
conditions of the bond executed by him;

2. The applicant will co-operate in the trial, as the
case may be;

3 The applicant shall not commit an offence similar

to the offence of which he is accused.
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17. A copy of this order be sent to the Court concerned for
compliance.
18. Certified copy as per rules.
(Subhash Kakade)
Judge

taj+ak



