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ORDER
(Passed on this the 24™ day of November, 2016)

PER: Subodh Abhyankar,dJ.

This order would also govern the disposal of
CR.R .N0.1642/2015 (J.L. Sahu Vs. State of Madhya
Pradesh), CR.R. No.1644/2015 (Manoj Kumar Sahu
vs. State of Madhya Pradesh) and CR.R.
No.1647/2015 (Smt Anuja Sahu vs. State of Madhya
Pradesh) as common question of facts and law are

involved in these criminal revisions.

2. The sole question of law before this Court is
whether a Special court constituted under S.3 of the
Prevention of Corruption Act, 1988 (hereinafter
referred to “P.C.Act”) can try a case against the
persons other than public servants for offences
falling under Indian Penal Code or for that matter
under any other law for the time being in force,
when it has already discharged the public servants
from the offences alleged to have been committed

under the P.C. Act and the IPC.

3. For the sake of convenience the facts relating
to Criminal Revision No.1640 of 2015 are taken into
consideration in order to decide the common issues

in all these matters.

4, All these criminal revisions have been filed by
the persons, who are accused in Special Case

No.7/2011 wherein the charge sheet has been filed
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by the Economic Offences Bureau, Bhopal. These
cases are pending before the Special Judge,
Prevention of Corruption Act, Bhopal (M.P.) who,
vide impugned order Annexure P/14 dated
16.01.2014 has held that the charges are liable to
be framed and vide order Annexure P/9 dated
4.7.2015 has held that the Special Court has the

jurisdiction to try the case.

S. To understand the controversy, the brief
facts of the case, shorn of the unnecessary details
are that a charge sheet was filed against the
petitioners of these criminal revisions who are non-
public servants as also against the other accused
persons including the public servants on the ground
that on the basis of a complaint wherein it was
alleged that petitioner K.L.Sahu, Secretary of the
Awas Rahat Grih Nirman Sahakari Samiti Maryadit
committed fraud with the members of the society
and in the garb of the society, allotted plots contrary
to the byelaws and in the process, accepted money
by conspiring with other accused persons including

public servants.

0. The Charge sheet was filed agaisnt: (1) K.L.
Sahu S/o Late Mannilal Sahu (2) J.K. Sahu S/o K.L.
Sahu (3) O.P. Rai S/o Late Radheshyam (4) Dr. L.P.
Bajpayee S/o Gangacharan Bajpayee (5) A.R. Hasan
S/o S.A. Hussain (6) Manoj Kumar S/o K.L. Sahu
(7) Dinesh Kumar Jain (8) B.P. Verma S/o B.R.
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Verma (9) Smt Anuja Sahu W/o Shri Sharad Sahu
(10) Pradeep Kumar Gupta S/o Shivmurti Gupta
(11) D.N. Shrivastava S/o Late R.S.Shrivastava (12)
Yajyoj Kumar @ Yaggoj Kumar @ Y.K.Sahu S/o K.L.
Sahu (13) R.B. Shrivastava (14) S.K. Shukla,
(15) Smt. Sushila Sahariya (16) Dr.S.K.Saxena.
Out of these 16 accused persons, only accused
No.13 - R.B. Shrivastava, Auditor, Co-operative
Department and accused No.14 - S.K. Shukla,
Senior Inspector, Co-operative Department are
the public servants.

7. Initially, vide order datd 29.08.2013 charges
were framed against all of the aforesaid accused
persons under Sections 120-B, 406, 420, 467, 468,
471 of IPC and Sections 13(1)(d) and 13(2) of the
Prevention of Corruption Act, 1988. Against the
aforesaid order of framing of charges dated
29.8.2013, a Criminal Revision No0.2171/2013 was
preferred by K.L. Sahu, which was disposed of by
this Court vide order dated 12.11.2013 whereby the
order of framing of charge was set aside and the
Trial Court was directed to pass appropriate orders
on framing of charges. Similarly, the other accused-
Y.K. Sahu also preferred Criminal Revision
No.2321/2013. The aforesaid revision was also
allowed and the order of framing of charge was set
aside vide order dated 03.12.2013 and the Special
Court was directed to consider afresh the question

of framing of charge and frame specific charge
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against each accused persons. The aforesaid order
dated 03.12.2013 is filed along with this revision as

Annexure P/11.

8. After the matter was remanded back to the
Special Court, the Special Court, after hearing all
the accused persons, on 16.1.2014 passed as many
as three orders in respect of framing of charges. The
first order is filed as Annexure P/13 wherein it is
mentioned that accused K.L.Sahu, J.K.Sahu, Anuja
Sahu and Manoj Sahu are liable to be charged as
decided by a separate order under Sections
including 418, 420, 409 and 120-B of IPC whereas
other accused persons viz. O.P. Rai, Dr. L.P.
Bajpayee, A.R. Hasan, Dinesh Kumar Jain, B.P.
Verma, Pradeep Kumar Gupta, D.N. Shrivastava,
Yajyoj Kumar Sahu, R.B. Shrivastava, S.K. Shukla,
Smt. Sushila Sahariya and Dr.S.K.Saxena have been
altogether discharged under Sections 120-B, 406,
409, 420, 467, 468, 471 of IPC and Sections 13(1)(d)
and 13(2) of the Prevention of Corruption Act, 1988.
In the same order sheet, the prosecution is also
directed to submit a trial program and summon the
witnesses accordingly for recording of their evidence
for the prosecution. The separate order mentioned
in Annexure-P/13 is filed as Annexure P/14, which
was also passed on 16.01.2014 and after hearing
each of the accused persons and by specifically
dealing with the individual case, the learned Special

Judge held that prima facie case is made out against
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the petitioners for framing the charges under
Section 418, 420, 409 and 120-B of IPC whereas
other accused persons, including public servants as
stated above were altogether discharged. On
16.01.2014 vide Anneure P/15 the charges were
also framed against the accused persons under the

provisions of IPC simpliciter as aforesaid.

0. Being aggrieved of the order framing of
charges, the petitioner - K.L. Sahu preferred
Criminal Revision No0.243/2014, which was allowed
by this Court vide its order dated 25.9.2014 wherein
it was held that since the petitioner has raised the
issue of jurisdiction for the first time before this
Court, hence it would be appropriate if the matter is
remanded back with a liberty to the petitioner to
raise the issue of jurisdiction first before the

concerned Special Judge.

10. In pursuance of the order passed by this
Court, the Special Judge of the Trial Court has
passed the impugned order Annexure-P/19 on
04.07.2015 whereby the learned Special Judge,
relying upon the decision rendered by the Hon'ble
Supreme Court in the case of New Delhi vs. Jitender
Kumar Singh [reported in (2014)11 SCC 724 | has
held that since the charges were already framed
against the petitioners/non-public servants before
the public servants could be discharged, hence the

Special court has the jurisdiction to try the case.



7

This order Annexure P/9 dated 04.07.2015 is also

under challenge before this Court.

11. The petitioners have come before this court
against the aforesaid orders viz. order dated
16.01.2014 viz. Annexure-P/13, Annexure-P/14
(whereby reasoning has been assigned to frame
charges) and Annexure-P/15 (order framing
charges) as also the order Annexure-P/19 dated
04.07.2015, confirming the aforesaid order
Annexure-P/14 dated 16.01.2014. The challenge is
primarily on two grounds, viz., firstly, that the
learned Judge of the Special Court has erred in
framing charges against the petitioner in as much
as the said court had no jurisdiction to frame the
charges against the petitioner- non-public servants
on account of the fact that on the same day i.e. on
16.01.2014 itself the learned Judge of the special
court had discharged the other co-accused persons
including accused No.13 - R.B. Shrivastava,
Auditor and accused No.14 - S.K. Shukla, Senior
Inspector who were the public servants from the
offences punishable inter alia under ss.13(1)(d)
r/w.13(2)of the P.C. Act. Thus, according to the
learned counsel for the petitioner after discharging
the other accused persons who were also the public
servants from the offences under the P.C. Act, the
learned Judge had no jurisdiction to frame charges
and to try the petitioners for offences punishable

under the Indian Penal Code simpliciter. The second
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ground of challenge is that even on merits no case
for framing of charges under the provisions of IPC

can be said to be made out against the petitioners.

12. On the other hand the learned counsel for
the Lokayoukt and the learned counsel for the
objector have submitted that the impugned orders
are just and proper and need no interference. It is
their contention that before passing of the impugned
order Annexure-P/15, the learned Judge had not
discharged the other co-accused public servants and
it is only after the charges were framed against the
petitioners, that the other accused persons,
including the public servants were discharged,
hence the court had the jurisdiction to frame

charges against the petitioners.

13. Heard the learned counsel for the parties and

perused the record.

14. Before we proceed to deal with the legal
aspect of the matter it would be germane to
reproduce the relevant paragraphs of the impugned
order dated 16.01.2014 to demonstrate the manner
in which it was passed by the learned Special Judge

as it has a bearing on the subject matter at hand.

15. In respect of the petitioner K.L.Sahu,
J.K.Sahu, Anuja Kumari Sahu and Manoj Sahu the
learned Judge held as under in sequence of the

following paras:-



PRI .ol HIg —

"22. 9 I & 3MHEa H SfMyad
PTG P 1d0g €T 418, 420 UG 409 Uq
gRT 120—% 9G¥ & SIElT TUSHIT STUNTE
gorHgted] fod Il € 3id: Gdd IIUVIE B
aee 4 3Rl ydF  favfaa fear wan)
JffgFT &I IRIY YeHY AT TIAT|
ffgad 4 RIfGa srgvrer sredldbie faar
giIv faarvr 4 4 &1 crar [Bar)

fgad &1 siffare dEdg (Har 17| ”

IARRFd ol.®.Arg—

"23. JANIYFT LD Ag & oG AEN [ 0T
AEHRT AT & dehleid  3redel & R & affa
A Ud ycel fderg freqred o) a1y o™ 3ifid
PR G RIS vSI7 fhd S &1 1fwe 7|
SIP. 9g @ [dvg 39 U@ o AfvHd H
gRT 418 9WgUfdd ORT 120—9@, ORI 420
ggufed ©RT 1209 Ud oRT 409 WIS H. U4
gRT 409 WeUSd ©RT 120—9@ HIL.EH. & 3IefA
QUSHII I(URTE YUAGgsCAT fSd ghar 21 A
Iqd WY & He" W JRIY gF fa_faa faean
TAT| IARYad o.d. WIg, Dl ARIY YSHR AT
TAT| ARPad 4 ARG IRy EdidR  fhar
IR faaRor f&d S &1 <mar fean ) affgaa o
AfaTd dEdsg fear |-

PRI 3o HARI HIg UG FAIS HIg—

24, S IRl BT UBRT Yh FAM T 3§
W T A1 IR fHar & R81 & | §&I ARY S0,
A1g dohleld dfd Td O, WG dohleld  3fedel
W I AMHE B & S96 gRT uRSHl Bl ™
UgAH & o) FeRI B aRsdr gl | yRqa b
TAT| GRS DI Eipd AN A AfD &TBe Bl
qEve IEfed e Ucel fderg frwifea foam |
IYFT FAGT FAR WG, Joll A5 & [dwg I8
FfEeH 6 W 6 S=iF 9l & daee B
BU 3y M JIfid BT B I IR H.U. g
®1 Afa Fgad fbar o 3R Iaad U b1 gouANT o
ARY & qRIUS] B AdY AECH §RT o™ Mol bR
&g SMNIES YsI3 BT 3if¥eld TR SUeler Wil
A 39 Tl ARG & vl H Wipd AT A AlSD
gD B YEUS IfEfCd BRI AT ITfoid BRI
SMT YoM gRAl WIE BT B 39 ARl P
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I § AfdE W Suas |l | fgaa
A6l HAR 91, SI. ol 9§ @& faog ORI
418 HEUfSd ORT 120—d, URT 420 HeUfdd ©RT
120— Ud ©RT 409 WeUSA ©RT 120-@ &
Aef queg vy gerigsear Wfdd wld B
Id: SId JUWE & Weg H IRIU yx farfaa
foar | ARRIFAl I ARIY YeH) GATAT T |
IRYadl A RIfYT IRg diorR fear @ik
farer f&d S &1 <ar fear) sifRgaal @
AfaTe dEdag fear Tam|”

In the same order, in subsequent para 31, accused
S.K.Shukla, the public servant was discharged in

the following manner:-

AP TH.®. el —

“31.  fad=T & 3TENY yv IFIYTd vH.P.
Yl Bl EIRT EIRT—406, 409, 467, 468, 471
weylod &IT 120 (@) #HIOG0W0 T
gRT—13 (1) (1) weulea 13 (2) g=<rarx
fAarer  fefgw vqd grr— 120 (@)
q05090 P IEflT TSHII JUNTE P INIY
¥ SHifad &V wada [&ar orar 81 S&7
ffgad &t Suferfa weehl gfayfa va
T HIvgTd Uq faved by o &7

In para 35, accused Sushila Sahariya,

Dr.S.K.Saxena, Dinesh Kumar Jain and S.R.Hasan

were discharged in the following manner:-

ARRFa gehicn w=IRA, Slo vHO®o HaiAl, A9 AR Sl
Ud UH03MR0 B —

“35. WA @& U@ b Ydiad Seold
RN I WK IR Q1 § b dchlele Farad
qSdl ERT JAMYdd BOTA0 G DI LA Bl
3fades AP Fgad a”d U S= e 3R
Udel HRIGIRUT & <9 § & | 3MEvr U4
S Hedl Bl @ fofy sffdrd faar Trr o |
JAGeT BOU0 g DT SMMATE T&d [ AT
AT oY Ifoid I SMET, §F UBNUT Bl
AMERYT  AWAS 2| a¥ 1988 bl Y&
HRIGIRUT AT §RT AYaT BOYA0 ATE. DI
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@€ ged & e H 3Af¥gpd fby S
PIE ToRT P B BRAE H AS 2|
SICIS I I CRR S IR A NS DI |
2003 H YrHd: HOUO RIS 9T
&I 04.03.2003 ERT W USC W
UR 3fARUT g9 2007 H URW I | WEed: Iy
1988 H I8 YA & ARdw@ # & A, A
AT Sirde gRT 3dy o 3ffSid B
Al AMYdd HoTods, & fdog WA
WRerd fbar 1| e W YT B T
T8l 2, ey yoM gear I8 SRid siar 8 &
aﬁ‘1988a%q—efaao‘rei—cﬁr%0ﬁ??&rﬁrmafﬁ§aﬂ
HOTAO g BT d H ST 3R MR & forg
ARRT PRA W AAYAT B0 WIE ERT

§

8
giﬁé

£

T ¥ e § T SN A P SAcbe
RAre, oikar S1erar o Yol YHIOT Uhiad el
P T | 715 T PIg FAEAT A1 fadads o
OREHIAT & SMER U, d¥ 1988 H SffWIad
HOYA0 T8 DI 3fadIh Aled & Ug IR Fgad
fPy S "3 9 Ifygaad Rl |eIRa,
S0 UHOB0 Wl fd3r AR o9 Ud
THOIRO &9 & fdwg VAl @I SUgRON =78l
@ ST el fb S gR1 15 a4 & 918 99
2003 ¥ IfAfed B arell H9Ifad YA & amde
H AMAATT Ud Tae AT SIS B Pl Gh
I D g A AWYad DHoTA0Hg &b 1Y
RIS wedd fbar Tar o &R I
AR YeId & dsd  DHOU0HE Dl
3rddf~er |fera Fgad fdbar T o1 | werd: Iad

| B fOwg A Uil &I Jurad
WhR PR foIw S @ qem H AT Sifgad
g FEIRAT, 10 THODH0 HT, a3 HAR
O U9 THOIRO BHH & fdwg 30 Sifwgad
HOTA0 ATE, & A1 AeADHR MRS =T T,
HUC 3] ATRNYD JIIR BT TSIF by S
HEel JURTY UUW  gRAT fdd TRl BN |
dqg¥r  fgaa goflar wsiRar, <o
vHODH0 WFHl, [eder AN G TT
UH03ITN0 84T Bl EIRT—406, 409, 467, 468,
471 HEYISd €IRT 120 (&) 905090 AT
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grT—13 (1) (S1) weyfda 13 (2) g=rar
e sifegfgq  vqd grRr—120 (@)
qI05090 @& 3JEfT ST UvIET & NI
¥ Sifad &v w@ad fear orar 81 S&7
sfrgaal #! suferfa wqeht gfagfa va
JEY HIRGFd U9 faveed &y ord &7

In para 46, accused L.P.Bajpai, B.P.Verma, Padeep

Gupta, O.P.Rai and D.N.Shrivastava were

discharged in the following manner:-

Afgad v dl. groudl, il g9, ydiu qwn s, Wl ™ ug
S v sardg —

"46. @?#W#sﬂgaﬁwd?mwﬁzﬁ
il aaf vq geg qwr, &L 9l v v

3T T 3fold BN B ITUNIE D YT BT
ToH ST IR T T8 EIaT &/ Held:
9ad figaa va.dl. srayd], 4. qaf va
Y3 T Bl EIRT—406, 409, 467, 468, 471
Weylod &rRT 120 (@) HI0T0W0 T
grT—13 (1) (1) weylfead 13 (2) gxraw
faareor sifeifa% va weyfod &vr—120 (&)
q05090 P 3T ST UNTET B IRy
¥ S9ifaad &% w@ad [ear wirar 81 S&d
sifrgaal #t sufeifa weeht gfayfa va
ge7959 IIRYFT U9 fveed f&v wrd &1 7

In para 48, accused Y.K.Sahu @ Yajyoj Kumar Sahu

was discharged in the following manner:-
IRYad a.>. |Ig_ —

“‘48.  JAMIIGE gRT UK Uo@i # Ay
91—92 @ 3Hhery e Ul—36 H 1 IR0BAR
FADh DI ANGD dd- WYI 400/— W ATy
FHAR & wY H fRgad feu 99 @1 Seow ®,
URq STWelRg TR 9 Y H oleMIF UHIU T8l &
f Sfpegor ufddes H 59 IHI0HAR Fdd D
Il 7, 98! AR Jordiel HAR A8 & | 39
Hag § AT P YA U Tl © b Ior
FHAR AE B B SH HHANI & wU H Fad
Wﬁ—4oo/ ARSI BT YIAE fHar S
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RET T | q&d: Jad YA & Fdg H Ay
R G & MR, YIS 1@l oRkd Ud 8l
g1 3 uRRefRl # e W Sueter ARl
B I WHR B forar g a1 A1 g ded
gHIforg |8l Biar fd SIfWYgad  wovodrg g
IAD Y IOl HAR AIE DI SHI HHAN
® ®U H glfd § Fgad e wud—400 /—
UICMATE BT YA B 3dY oI 3ffotd fdbar Tam
o7 | MY ISTATS HAR AE, & Y&l H U=l
&% 9T J1ar IS § R @S & 3AEed b
qegH W Y oM JIfNId dRe Geel Bl
IS T8 2 Bold: AMYdd Iordlel ATg, &
[I%g IMIdd HUAAR & I FAd dy
AW AT B P SGYT A ARG =1
T 3R BUYC & ATURTED TSIF BT AU YA
g A1 ST &1 BId1| Q3T & STEIN gY
T Jorgloi FAR I Bl EIRT—406,
409, 467, 468, 471 WgYlfod &IRT 120 (@)
HI0GO0W0 TAT €IRT—13 (1) (1) weyuload 13
(2) gwrarw fFarer sifefagw va weylod
§RT— 120 (@) {05090 & 3T S
3YVTET & IIRIY | SHIAd &Y ¥qdd [Har
oiar 8| ad figadl @1 sufterfa aaeft
gloyfa va qeud giegad vd fAved [y
ord 817

(emphasis supplied)
In para 50, accused R.B. Shrivastava, the public

servant was discharged in the following manner:-

AR Al sfaredd —

“50. e AT gRT UK Yoi@rg Jaron
DI JATA WIDHR B o bl <1 H 9 WG AR,
dl. SaR<Id & fawg 31dg A 3Ifoid &R @& Iqaed
ﬁma@w?w.w$w&m®?ﬁw
fhd S 31T 3fdheles & ®U H UG boied g ¥
A AW IR TR B IGaed H IUEIT HR IATURTIED
AR AT ST Yo ST gRid T8l 8IaT © | held:
fgaa .. sflarwad &1 eRT—406, 409, 467,
468, 471 WEYISd €T 120 (&) HI0G0HO AT
gRT—13 (1) (1) weyulea 13 (2) gxrar [Haror
ifefraa va geyloa eRT— 120 (@) 905040 &
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SEflT TS sryvrer @ Sely W SHIfad &Y
¥qad fear oar &1 Saa sifigaa &1 suRerfa
aqefl giayfa va qeya 9vgdd v [Aved oy
ord &/ SIa9Y HrAars] ol IR GiFHET 4 Bl
TS

It appears from the above that the learned Judge
has passed the aforesaid order in such a manner as
if after holding that the charge is liable to be framed
against the accused persons, he stopped in the
middle of the order, framed the charges against
them in a separate order-sheet, recorded their plea
and then proceeded further to pass the order of

discharge in respect of the other accused persons.

16. In the light of the aforesaid order dated
16.01.2014, the learned special judge has passed
the impugned order Annexure P/19 dated
04.07.2015 in the following terms:-

“gatad IRRIT ®I SE@d A I8 gIdd & b g&d
iEerc MR An: M 162 o 2 M B el 2 el i ] R B0 2 R
Bl HRT 4 (3) @ d8d _Ycwd IfdadAdl &1 gAIT
XA U AIMYFT & faeg WLEH. & IAURTE
G 2 1 e B e (5 2 el S s 91 M 1 2 B
i 2 O e s e O 2 1 s M 1 e O e O K
foeg gsr@Rr AR sifSfe & ruRrEr &1
IRIY_ o1, SOd SHifad fear = a9 <arme™
s I8 3@ T W _9adl 2| FFA gdied
RMRATT & (199 HGRTE) §RI Sad A | BIfd
I . 943 /08 # W fAfyr Rigla grenfoa fear 2
981 Rygid axdvd 9¥a ¥ YISy Bidl & 9 BN
XA AT BT TR 39 <ITATT §IRT 3R ST

BT |

BEIT Al H IR fRfIT &1 4 gd
AHHID B Y AATT  AlbAdD DI SMABIAT
IR W SHIT T8 fhar mar g Wi Rufy #
IMIFTTd b fdge AMMIES B gE dd b

BT IJMMABIT IR A IHIIT fhar S,
A f5y 9 9/g 981 81 99 W Rd A |
39 T gRT Ife /Ry foRfaa w8) fhar Smr
3R ABAdD B Jg 81 Sl AR bdal Yrgde fdd
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Shifad vear s 0wg dda WIS9E. @ TR &l
3RIY IBAT T SMAIEITOT Silfh AR & TURTE
H AR &l & AP AIRT A I™Ifad Tai fbar
SITaT dfods I AR BT \WefH <RI | AR &g
JAFART U BT U e S| 39 <9 H i
M . 161 /11 H AMAN Hded RTAI G
g @Y gid swrd "/l & a9 Ud
uRRefoat # wareg =€ €1 = Rafy

& fage e &1 9o 9= 5y I Iy F81 8
TETAR I M o e 21

(emphasis supplied)
17. In order to appreciate the rival contentions of
the parties, it would be germane to reproduce
Sections 3 and 4 of the PC Act which read as

under:-

“3. Power to appoint special Judges.
— (1) The Central Government or the
State Government may, by notification
in the Official Gazette, appoint as
many special Judges as may be
necessary for such area or areas or for
such case or group of cases as may be
specified in the notification to try the
following offences, namely:—

(a) any offence punishable under
this Act; and
(b) any conspiracy to commit or

any attempt to commit or any
abetment of any of the offences
specified in clause (a).

(2) A person shall not be qualified
for appointment as a special Judge
under this Act unless he is or has
been a Sessions Judge or an
Additional Sessions Judge or an
Assistant Sessions Judge under the
Code of Criminal Procedure, 1973 (2 of
1974).

4. Cases triable by special Judges.—
(1) Notwithstanding anything


https://indiankanoon.org/doc/679308/
https://indiankanoon.org/doc/180243/
https://indiankanoon.org/doc/1321823/
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contained in the Code of Criminal
Procedure, 1973 (2 of 1974), or in any
other law for the time being in force,
the offences specified in sub-section
(1) of section 3 shall be tried by special
Judges only.

(2) Every offence specified in sub-
section (1) of section 3 shall be tried
by the special Judge for the area
within which it was committed, or, as
the case may be, by the special Judge
appointed for the case, or, where there
are more special Judges than one for
such area, by such one of them as
may be specified in this behalf by the
Central Government.

(3) When trying any case, a
special Judge may also try any
offence, other than an offence
specified in section 3, with which
the accused may, under the Code of
Criminal Procedure, 1973 (2 of
1974), be charged at the same trial.

(4) Notwithstanding anything
contained in the Code of Criminal
Procedure, 1973 (2 of 1974), a special
Judge shall, as far as practicable, hold
the trial of an offence on day-to-day
basis.”

(emphasis supplied)
18. In the impugned order dated 04.07.2015, the
learned judge has considered the jurisdictional
aspects of the aforesaid order dated 16.01.2014
passed by his predecessor and after testing it on the
anvil of the order passed by the Hon’ble Apex court
in the case of Sate through Central Bureau of

Investigation, New Delhi vs. Jitender Kumar

Singh [reported in (2014)11 SCC 724 | held that
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the present case falls under the category of
Cr.A.No.943 of 2008 as observed by the Hon’ble
Supreme Court in the aforesaid case. The Hon’ble
Apex court has dealt with the Cr.A.No.943 of 2008
and Cr.A. No.161 of 2011 from para 37 to 46 in the

following manner:

“37. Exclusion of the jurisdiction of
ordinary Criminal Court, so far as
offences wunder the PC Act are
concerned, has been  explicitly
expressed under Section 4(1) of the PC
Act, which does not find a place in
respect of non-PC offences in sub-
section (3) of Section 4 of the PC Act.
Further, it is not obligatory on the part
of a Special Judge to try non-PC
offences. The expression “may also try”
gives an element of discretion on the
part of the Special Judge which will
depend upon the facts of each case
and the inter-relation between PC
offences and non-PC offences.

38. A Special Judge exercising
powers under the PC Act is not
expected to try non-PC offences
totally unconnected with any PC
offences under Section 3(1) of the
PC Act and in the event of a Special
Judge not trying any offence under
Section 3(1) of the PC Act, the
question of the Special Judge trying
non-PC offences does not arise. As
already indicated, trying of a PC
offence is a jurisdictional fact to
exercise the powers under Sub-section
(3) of Section 4. The jurisdiction of the
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Special Judge, as such, has not been
divested, but the exercise of
jurisdiction, depends upon the
jurisdictional fact of trying a PC
offence. We are, therefore, concerned
with the exercise of jurisdiction and
not the existence of jurisdiction of the
Special Judge.

39. The meaning and content of
the expression “jurisdictional fact” has
been considered by this Court in
Carona Ltd. v. Parvathy Swaminathan
& Sons, and noticed that where the
jurisdiction of a Court or a Tribunal is
dependent on the existence of a
particular state of affairs, that state of
affairs may be described as
preliminary to, or collateral to the
merits of the issue. The existence of a
jurisdictional fact is thus a sine qua
non or condition precedent to the

assumption of jurisdiction by a Court.
In Ramesh Chandra Sankla v. Vikram
Cement, this Court held that by
erroneously assuming existence of the
jurisdictional fact, a Court cannot
confer upon itself jurisdiction which
otherwise it does not possess.

40. We have already indicated that
the jurisdictional fact so as to try
non-PC offences is “trying any case”
under the PC Act. As noticed by this
Court in Ratilal Bhanji Mithani v.
State of Maharashtra, the trial of a
warrant case starts with the framing
of charge. Prior to that the
proceedings are only an inquiry. The
Court held as follows:-
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“28. Once a charge is
framed, the Magistrate
has no power under
Section 227 or any other
provision of the Code to
cancel the charge, and
reverse the proceedings
to the stage of Section
253 and discharge the
accused. The trial in a
warrant case starts with
the framing of charge;
prior to it, the
proceedings are only an
inquiry. After the framing
of the charge if the
accused pleads not
guilty, the Magistrate is
required to proceed with
the trial in the manner
provided in Sections 254
to 258 to a logical end.
Once a charge is framed
in a warrant case,
instituted either on
complaint or a police
report, the Magistrate
has no power under the
Code to discharge the
accused, and thereafter,
he can either acquit or
convict  the accused
unless he decides to
proceed under Sections
349 and 562 of the Code
of 1898 (which
correspond to Sections
325 and 360 of the Code
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of 1973).”

41. We may now examine whether,
in both these appeals, the above test
has been satisfied.

42.  First, we may deal with Criminal
Appeal No. 943 of 2008. CBI, in this
appeal, as already indicated,

submitted the charge-sheet on
1.11.2001 for the offences against A-1,
who was a public servant, as well as
against non-public servants. Learned
Special Judge had, on 25.3.2003,
framed the charges against the
accused persons under Section 120-B
read with Sections 467, 471 and 420
[PC and also under Sections 13(1)(d)
and13(2) of the PC Act and substantive
offences under Sections 420, 467 and
471 TPC and also substantive offences
under Sections 13(1)(d) and 13(2) of
the PC Act against the public servants.
Therefore, charges have been framed
against the public servants as well as
non-public servants after hearing the
prosecution and defence counsel, by
the special Judge on 25.3.2003 in
respect of PC offences as well as non-
PC offences. As already indicated,
under sub-section (3) of Section 4,
when trying any case, a Special Judge
may also try any offence other than the
offence specified in Section 3 and be
charged in the same trial. The Special
Judge, in the instant case, has framed
charges against the public servant as
well as against the non-public servant
for offences punishable under Section
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3(1) of PC Act as well as for the
offences punishable under Section
120B read with Sections 467, 471 and
420 and, therefore, the existence of
jurisdictional fact, that is “trying a
case” under the PC Act has been
satisfied.

43. The Special Judge after framing
the charge for PC and non-PC offences
posted the case for examination of
prosecution witnesses, thereafter the
sole public servant died on 2.6.2003.
Before that, the Special Judge, in the
instant case, has also exercised his
powers under sub-section (3) of
Section 4 of the PC Act and hence
cannot be divested of the jurisdiction
to proceed against the non-public
servant, even if the sole public servant
dies after framing of the charges. On
death, the charge against the public
servant alone abates and since the
special Judge has already exercised
his jurisdiction under sub-section (3)
of Section 4 of the PC Act, that
jurisdiction cannot be divested due to
the death of the sole public servant.

44, We can visualize a situation
where a public servant dies at the fag
end of the trial, by that time, several
witnesses might have been examined
and to hold that the entire trial would
be vitiated due to death of a sole
public servant would defeat the entire
object and purpose of the PC Act,
which is enacted for effective
combating of corruption and to
expedite cases related to corruption
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and bribery. The purpose of the PC Act
is to make anti-corruption laws more
effective in order to expedite the
proceedings, provisions for day-to-day
trial of cases, transparency with regard
to grant of stay and exercise of powers
of revision on interlocutory orders have
also been provided under the PC Act.
Consequently, once the power has
been exercised by the Special Judge
under sub-section (3) of Section 4 of
the PC Act to proceed against non-PC
offences along with PC offences, the
mere fact that the sole public servant
dies after the exercise of powers under
sub-section (3) of Section 4, will not
divest the jurisdiction of the Special
Judge or vitiate the proceedings
pending before him.

45. We are, therefore, inclined to
allow Criminal Appeal No. 943 of 2008
and set aside the order of the High
Court and direct the Special Judge to
complete the trial of the cases within a
period of six months.

46. We may now examine Criminal
Appeal No. 161 of 2011, where the
FIR was registered on 2.7.1996 and
the charge-sheet was filed before the
Special Judge on 14.9.2001 for the
offences under Sections 120B, 420,
IPC read with Sections 13(2) and
13(1) of the PC Act. Accused 9 and 10
died even before the charge-sheet was
sent to the Special Judge. The charge
against the sole public servant under
the PC Act could also not be framed
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since he died on 18.2.2005. The
Special Judge also could not frame
any charge against non-public
servants. As already indicated, under
sub-section (3) of Section 4, the
special Judge could try non-PC
offences only when “trying any case”
relating to PC offences. In the instant
case, no PC offence has been
committed by any of the non-public
servants so as to fall under Section
3(1) of the PC Act. Consequently,
there was no occasion for the special
Judge to try any case relating to
offences under the PC Act against the
Appellant. The trying of any case
under the PC Act against a public
servant or a non-public servant, as
already indicated, is a sine qua non
for exercising powers under sub-
section (3) of Section 4 of PC Act. In
the instant case, since no PC offence
has been committed by any of the
non-public servants and no charges
have been framed against the public
servant, while he was alive, the
Special Judge had no occasion to try
any case against any of them under
the PC Act, since no charge has been
framed prior to the death of the
public servant. The jurisdictional
fact, as already discussed above, does
not exist so far as this appeal is
concerned, so as to exercise
jurisdiction by the Special Judge to
deal with non-PC offence. ”

(emphasis supplied)

The learned Special Judge has relied upon
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the ratio of the aforesaid judgment of the Hon’ble
Apex court passed in Cr.A. No0.943 of 2008 wherein
the accused-public servant had died after framing of
the charges but before evidence could be led. Thus,
by drawing analogy from Cr.A. No0.943 of 2008 the
learned Special Judge has held that since the
charges were already framed by his predecessor on
16.01.2014 (Annexure-P/15) hence there is no
gainsaying that the Special Court had no
jurisdiction. The learned Judge also observed that a
detailed order (Annexure-P/14) has been passed by
his predecessor in respect of the framing of charges,
and in that common order which is reproduced
above, he first held that charges under IPC are liable
to be framed against the non-public servants and
then in subsequent paras of the same order
discharged the public servants from all the charges.
Thus, according to the learned Special Judge, when
the charges were being framed against the
petitioners/non-public servants, the Special Court
had the jurisdiction to try the case because by that
time the public servants were not discharged. In our
considered opinion, the learned Judge has not only
wrongly interpreted the ratio laid down in the case
of Jitendra Kumar Singh (supra) but has miserably

failed to analyze the import of PC Act itself.

20. Admittedly, no charge of any conspiracy was
framed against any of the non-public servant

accused coupled with any of the sections of the P.C.
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Act. It is also not a case where the public servant
had died after framing of charges against all accused
persons, in fact in the present case the public
servants were found to have not committed any
offence at all including any offence under the P.C.
Act. The learned Judge has erred in not considering
the fact that the observations made in para 46 of the
Jitendra Kumar's case (supra) are applicable in the

present case as well.

21. It is beyond our faculties as to how the
learned judge of the Special Court has decided the
fate of parties on the ground of having written one
paragraph prior to another. Learned Special Judge
erred in holding that the case is triable by Special
Judge only on the ground of sequencing of the
paragraphs in the order Annexure P/14 dated
16.01.2014. It is difficult to envisage a scenario
where a party’s rights can be decided on sequencing
of the paragraphs and not by the material on record
and its merit. To allow sequence of paragraphs in a
judgment to dictate the jurisdiction of a court would
be a travesty of legal system. A judgment has to be
read as a whole and the sequence of its paragraphs
is not at all relevant. A judgment/order which
affects the rights of the contesting parties only
because of the manner in which it is written would
also defeat the very principle of equity and equality
enshrined under Art. 14 of the Constitution of India

hence the impugned orders are liable to be quashed.
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22. In the considered opinion of this Court, the
reasoning adopted by the learned Trial court was
un-warranted, unjust and without application of
mind. The learned Special Judge, while passing the
impugned order lost sight of the purpose of
the PC Act which, as described in para 44 of the
Jitendra Kumar Singh’s case (supra) is, “ to make
anti-corruption laws more effective in order to
expedite the proceedings, provisions for day-to-
day trial of cases, transparency with regard to
grant of stay and exercise of powers of revision
on interlocutory orders”. Thus, once a person is
tried by a Special Court under special Act, he is
faced with stringent provisions of law and the
remedies as are available to an offender under the
common law are restricted hence, prosecution of a
person by a Special Court cannot be said to be a
mere formality or an inconsequential event as it

causes substantial prejudice to his rights.

23. In the result, all the criminal revisions are
allowed and the impugned orders dated
16.01.2014 (filed as Annexures-P/13, P/14 & P/ 15
in Criminal Revision No0.1640/2015; as Annxexures
P/11, P/12 & P/13 in Criminal Revision
No.1642/2014; and as Annexures-P/8, P/9 & P/10
in Criminal Revision Nos.1644 /2015 & 1647 /2015)
as also the order dated 04.07.2015 (filed as
Annexure- P/19, P/17, P/13 & P/14 in Criminal
Revision Nos.1640/2015, 1642/2014, 1644/2015 &
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1647/2015 respectively) are hereby quashed. The
learned Judge of the Special Court is directed to
remit the charge sheet to the Chief Judicial
Magistrate, Bhopal to proceed in accordance with
law. It is made clear that this Court has not passed
any order on the merits of the case and the
competent Court shall proceed with the case afresh
and expeditiously, in accordance with law and
without being influenced by the earlier proceedings
which took place before the Special Court or this
High Court.

(S.K.Gangele) (Subodh Abhyankar)
Judge Judge
24/11/2016 24/11/2016



