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HIGH COURT OF MADHYA PRADESH: PRINCIPAL SEAT AT JABALPUR
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Writ Petition No.2044/2014
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Versus
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Versus

The State of MP & another
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Versus
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Versus
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Versus
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Versus
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Writ Petition No.20854/2013
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Versus
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          Hon'ble Shri Justice Shantanu Kemkar.

Whether approved for reporting: YES
-----------------------------------------------------------------------------------------------
Date of hearing:   31.10.2014

O R D E R
(Passed on this 13th day of January 2015)

 

Per: Shantanu Kemkar, J.
 
                   This  common  order  will  govern  disposal  of  all  the  above 

mentioned writ petitions together as in all these writ petitions, the challenge 

is made to the vires of the order / circular dated 24.09.2012 issued by the 

State Government as also the permanent order No.18/2012 issued by the 

Bhopal Municipal Corporation (for short, the Municipal Corporation) whereby 

they have imposed 'Narmada Tax' as a pre-condition for grant of sanction 

for raising construction of building.   

                   For the sake of convenience, we shall narrate the facts of Writ 

Petition No.1175/2013.

2.                The petitioner – a company registered under the provisions of 

Companies Act, 1956 is an association of the Private Colonizers & Real Estate 

Developers.  It has challenged the constitutionality and vires of the Order/ 

Circular dated 24.09.2012 issued by the State Government by which the State 

has  approved  the  resolution  dated  30.03.2012  passed  by  the  Municipal 
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Corporation  resolving  to  impose  'Narmada  Tax'  to  be  paid  at  the  rate 

mentioned  in  the  resolution,  as  pre-condition  for  grant  of  building 

construction permission to the applicants. 

3.                The extract of the impugned orders is reproduced below: -

e/;izns'k 'kklu 
uxjh; iz'kklu ,oa fodkl foHkkx

ea=ky;
dzekad ,Q 6&39@2010@18&3     Hkksiky] fnukad 24 flrEcj 2012
izfr]
           vk;qDr]
           uxj ikfydk fuxe]
           Hkksiky A 

fo"k;%& uxj fuxe lhekarxZr Hkou fuekZ.k dh vuqefr ds lkFk ueZnkdj 
dk vf/kjksi.k ,oa olwyh fo"k;d A 
lanHkZ%&  vkidk i= dzekad 415@vk-d-@12 fnukad 23-06-2012

 
   jkT; 'kklu ,rn}kjk uxj ikfydk fuxe Hkksiky ds ifj"kn ladYi fnukad 30-03-
2012 }kjk ikfjr **ueZnkdj** olwyus ds fuEukuqlkj izLrko dk vuqeksnu iznku fd;k 
tkrk gS%&
 

zdz Lkkj.kh ueZnkdj dh fu/kkZfjr nj
1 500 oxZQhV rd 'kwU;
2 500 oxZQhV ls 1000 oxZQhV rd :i;s 1@& izfr oxZQhV
3 1000 oxZQhV ls 1500 oxZQhV rd :i;s 2@& izfr oxZQhV
4 1500 oxZQhV ls 3000 oxZQhV rd :i;s 4@& izfr oxZQhV
5 3000 oxZQhV ls 4000 oxZQhV rd :i;s 6@& izfr oxZQhV
6 4000 oxZQhV ls mij :i;s 15@& izfr oxZQhV

 
2@  mDr ueZnkdj uxj fuxe Hkksiky dh lhekarxZr izR;sd Hkou Lokeh] izca/kd] 
O;oLFkkid] Hkkxhnkj ij Hkou fuekZ.k vuqefr ds lkFk olwyh ;ksX; gksxk A 
                                           e/;izns'k ds jkT;iky ds uke ls
                                                   rFkk vkns'kkuqlkj
 
                                                        gLrk{kj 
                                                        20-09-13
                                                     ¼ds-ds- dkfr;k½
                                                       milfpo 
                                                      e-iz- 'kklu
                                         uxjh; iz'kklu ,oa fodkl foHkkx
 
i`"Bka dzekad ,Q 6&39@2010@18&3                       Hkksiky] fnukad 24 flrEcj 2012
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It will  be useful to reproduce Annexure P-2 dated 15.10.2012 which 

reads thus :-

Dk;kZy; uxj ikfydk fuxe Hkksiky
lkekU; iz’kklu foHkkx

LFkkbZ vkns’k dza0 18@2012

fo"k; % & uxj fuxe lhek varxZr Hkou fuZek.k dh vuqefr ds lkFk ueZnk dj dk 
 vf/kjksi.k ,oa olqyh A

ueZnk dj olwyus ds laca/k esa  fuxe lfEeyu ladYi dz0 04 fnukad 29@03@ 
12 ,oa LFkfxr lfEeyu fn0 30@03@2012 vuqlkj Hkksiky uxj fuxe lhek ds 
vanj izR;sd Hkou Lokeh izca/kd O;koLFkid Hkkxhnkj ij Hkou fuekZ.k vuqefr ds lkFk 
olqyh gsrq ikfjr fd;s x;s izLrkao ij e0iz0 ’kklu uxjh; iz’kklu ,oa fodkal foHkkx 
earzky; ds vkns’k dz0 ,Q 6&39@2010@18&3  Hkksiky fn0 24 flrEcj 2012 ds }kjk 
fn;s  x;s  aavuweksnu  vuwlkj  vkosndksa  ls  Hkou  fuek.kZ  dh  avuwefr  ds  le; 
fuEurkfydk avuwlkj ueZnk dj dh njsa vkjksfir dh tkrh gS & 
 

zdz Lkkj.kh ueZnkdj dh fu/kkZfjr nj
1 500 oxZQhV rd 'kwU;
2 500 oxZQhV ls 1000 oxZQhV rd :i;s 1@& izfr oxZQhV
3 1000 oxZQhV ls 1500 oxZQhV rd :i;s 2@& izfr oxZQhV
4 1500 oxZQhV ls 3000 oxZQhV rd :i;s 4@& izfr oxZQhV
5 3000 oxZQhV ls 4000 oxZQhV rd :i;s 6@& izfr oxZQhV
6 4000 oxZQhV ls mij :i;s 15@& izfr oxZQhV

 
ueZnk dj uohu fodlhr gksrh dkWyksfu;ks ,oa Hkouks dh Hkou vuwX;k tkjh djrs 
le; vkosndksa le Hkou fuek.kZ dh avuqefr ds lkFk dsoy ,d ckj izkIr dh tkos A 
laxzfgr ueZnk dj iFkd cSad [kkrs es tek fd;k tkos A ftldk mi;ksx dsoy ueZnk 
ifj;kstuk ds fy, vkjf+ZKr jgsxk A 

rnuwlkj vko’;d dk;Zokgh dh tkos 
                                           
                                                   (jtfu’k JhokLro½
                                                       vkbZ , l
                                                         vk;qDr

  uxj fuxe Hkksiky
 
i`"Bka dzekad 654 704@lk0 iz0 fo0 2012                    Hkksiky] fnukad 15 10 2012”

4. The petitioner has challenged  the impugned action on the ground that 

the same is not within the legislative competence of the State Government as 

it is not falling under Entry 49 of the List-II of the Seventh Schedule. It has 
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also been challenged on the ground that for grant of building construction 

permission the fees has already been provided under Madhya Pradesh Nagar 

Tatha Gram Nivesh Adhiniyam, 1973 (for short `the Act of 1973') and Madhya 

Pradesh Bhumi Vikas Rules, 2012 (for short, `Rules of 2012') and as such 

when for grant of building construction permission the fees has already been 

imposed, the levy of Narmada Tax would amount to double taxation. The 

third ground on which the challenge to the impugned `Narmada Tax' has 

been  made  is  that  the  same has  been  imposed  at  the  `flat  rate'  and, 

therefore, the same being violative of Article 14 of the Constitution of India, it 

is liable to be struck down.  

5. In reply the respondents have justified the imposition of tax by stating 

that in order to improve the urban infrastructure, the Central Government has 

introduced a scheme named “Jawaharlal  Nehru Urban Renewable Mission” 

(for short, the Scheme).  For implementation of the Scheme, various major 

cities of the entire country were identified so that their basic infrastructure 

like development of slum areas, improvement of traffic and transportation, 

sewage, water supply etc.  can be effectively done.   Amongst the various 

cities, Bhopal is also selected as one of the cities for improvement of its basic 

infrastructure.  The funds are being provided by the Central Government for 

the scheme and for effective supply of water to the city of Bhopal, “Narmada 

Water Supply Project” was sanctioned by the Central Government.  Out of the 

total cost of “Narmada Water Supply Project”, 50% fund is to be provided by 

the Central Government, 20% by the State Government and rest 30% (which 

comes to Rs.721 crores) is to be borne by the Municipal Corporation.  This 
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huge amount, which is required to be spent by the Municipal Corporation is 

being arranged by the Municipal Corporation by taking loans from different 

financial  resources.  In order to meet the expenses of the said “Narmada 

Water Supply Project”, the tax has been imposed.  It is further case of the 

respondents that the imposition of the tax is to recover the amount invested 

by  the  Municipal  Corporation  for  establishment  of  the  infrastructure  and 

maintenance to bring the Narmada water from Hoshangabad to Bhopal. The 

respondents stated that though the nomenclature of the tax is ‘Narmada 

Tax’, but it has no relation with the water tax but is actually tax on lands. A 

specific  stand has  been taken   by  the  learned  Advocate  General  that  the 

impugned 'Narmada Tax' is  not tax on 'water', but is a tax on `lands', when it 

is proposed to be developed.

6. The respondents have also stated that under Section 132 (6) (o) of the 

Municipal Corporation Act, 1956 (in short `the Act') the Municipal Corporation 

is empowered to impose such tax under the entry ‘any other tax’, which the 

State Government has the power to impose under the Constitution of India, 

with the prior approval of the State Government.  Before imposing 'Narmada 

Tax', a proposal was sent to the State Government.  The State Government 

in its  cabinet meeting has given the consent for  imposition of  'Narmada 

Tax'.  It  is  thus  stated  that  'Narmada  Tax'  has  been  imposed  by  the 

Municipal Corporation with the prior approval of the State Government.  

7.        According  to  the  respondents,  the  imposition  of  fees  for  building 

construction  under  the  provisions  of  Madhya  Pradesh  Nagar  Tatha  Gram 

Nivesh Adhiniyam, 1973 (for short, the Act of 1973) and the Madhya Pradesh 
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Bhumi Vikas Rules, 2012 (for short, the Rules of 2012) has nothing to do with 

the present 'Narmada Tax',  which has been imposed under  the legislative 

competence  of  the  State.  'Narmada Tax'  is  covered  under  Entry  49  of 

Seventh Schedule of List-II, which empowers making laws in regard to taxes 

on lands and buildings.  It has been stated that in the Schedule for imposition 

of tax as a precondition for grant of building permission, a slab has been 

provided, and as such, it cannot be said that `flat rate' has been imposed, 

which can be termed to be discriminatory.

8. In the reply affidavit it is asserted that as per Article 246 (3), State has 

exclusive  powers  to  legislate  on  the  subject  enumerated  in  List-II  of  the 

Seventh  Schedule.  Further,  the  State  has  exclusive  power  to  legislate  on 

subjects enumerated in Entry 49 of List-II  pertaining to tax on lands and 

buildings.  Thus,  during  the  course  of  arguments,  the  learned  Advocate 

General contended that the levy was permissible being tax on lands when it is 

proposed to be developed. Reliance is then placed on the express provision 

inserted as Section 132-A dealing with user charges. While inserting Section 

132-A  the  State  Legislature,  correspondingly,  deleted  Section  132  (1)  (b) 

which enabled the Corporation to collect water tax in respect of lands and 

buildings to which water supply is furnished from or which are connected by 

means of pipe with Municipal Water Works. It was contended that as express 

provision regarding user charges has been inserted in the year 2010,  the 

general  provision such as Section 132 (6)  (o),  “any other  tax”  cannot be 

invoked  for  that  purpose.  In  other  words,  to  save  the  action,  it  became 

necessary  to  contend that  it  is  a  tax  on land when it  is  proposed to  be 
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developed, ascribable to Entry 49 of List II of the Seventh Schedule of the 

Constitution.

9. We have considered the submissions made by the learned counsel for 

the parties and have gone through the various judgments on which reliance 

has been placed by them.

10.   In the present case, a resolution for imposition of `Narmada Tax' 

was passed by the Municipal  Corporation in exercise  of  its  powers under 

Section 136 (6) (o) of the Act of 1956.  After passing of the resolution a 

proposal  was  sent  to  the  State  Government  for  its  approval.   The  State 

Government considered the proposal and decided to approve the resolution 

regarding imposition of `Narmada Tax' on the land in its cabinet meeting.

11. Entry 49 of List-II of the Seventh Schedule provides that a tax can be 

levied  on  the  lands  and  buildings.  The  Supreme  Court  has  held  that 

imposition of tax on the land alone is permissible and it is not that the tax is  

to be imposable on the lands and buildings together.  Interpreting Entry 49 of 

List-II of the Seventh Schedule  regarding lands and building the Supreme 

Court observed that the State Legislature can enact a law for levying tax in 

respect  of  the  area beneath  the surface of  the earth.   It  has  also  been 

observed that the land includes not only the face of the earth, but everything 

under it or over it.   The Supreme Court has also held that the word `land' 

cannot be assigned a narrow meaning so as to confine it to the surface of the 

earth.  It includes all strata above or below.  It also held that under Entry 49 

in List-II, the land remains a land without regard to the use to which it is 
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being subjected.  It is open for the legislature to ignore the nature of the user 

and tax the land.  At the same time, it is also permissible to identify for the 

purpose of classification, the land by reference to its user.  While taxing the 

land it  is  open for the Legislature to consider the land which produces a 

particular growth or useful for a particular utility and to classify it separately 

and  tax  the  same.  See  [Ajoy  Kumar  Mukherjee  Vs.  Local  Board  of 

Barpeta1,  Assistant Commissioner of Urban Land Tax, Madras and 

others Vs. Buckingham and Carnatic Company Limited2, The State of 

Bihar and others Vs. Indian Aluminium Company and others3 & India 

Cement Limited and others Vs. State of Tamil Nadu and others4.

12. Having  regard to  the aforesaid  legal  propositions,  in  our  considered 

view,  the  challenge  of  the  petitioner  about  competency  of  the  State 

Government for levying of `Narmada Tax' on the lands has no merit and 

cannot be accepted and, therefore, we hold that the levy of `Narmada Tax' on 

the lands is within the competence of the State under Entry 49 of List-II of 

the Seventh Schedule.    

13. As regards the petitioners' contention that since the respondents are 

already charging fees for grant of building permission and, therefore, the tax 

on  the  land  on  the  applicants  seeking  permission  for  raising  construction 

would amount to double taxation cannot be accepted as the impugned tax 

cannot be equated with the fees being charged under the Act of 1973 and the 

1 AIR 1965 SC 1561
2 AIR 1970 SC 169
3 (1997) 8 SCC 360
4 (1990) 1 SCC 12
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Rules  of  2012  for  grant  of  building  permission.  Thus,  the  petitioners 

contention that it would amount to double taxation is also rejected.

14 Reverting to the argument of the petitioners about the challenge to the 

levy of tax – be it tax on lands and buildings – at the time of grant of building 

permission  and  not  after  construction  or  not  referable  to  water  actually 

consumed during the construction. The argument proceeds that assuming the 

proposed levy is  in the nature of tax on lands when it  is  proposed to be 

developed, the provision such as Section 132 A (1) (a) or deleted 132 (1) (b) 

cannot be invoked. That provision is limited to supply of water to lands and 

buildings by means of pipe with Municipal Water Works. At best, the provision 

such as Section 132 (A) (1) (a) or deleted 132 (1) (b) would be attracted to 

such cases, which will have to be decided on case to case basis, before levy 

of  the  tax.  We  find  force  in  this  argument  of  the  petitioners.  For,  the 

quintessence of the taxing provision is that the water must be supplied by the 

local  Government.  In  other  words,  the  incidence  of  tax  is  on  the  water 

actually consumed and that water is supplied by the Corporation. Tax cannot 

be levied in anticipation, be it for the lands and buildings. It cannot be levied 

in advance on the basis of proposal of development of the land in question.

15. The  next  question  is  whether  the  levy  can  be  justified  on  the 

touchstone of flat rate or one time tax? Further, is it open to levy one time 

tax, even if the proposal to develop the land was to be later on abandoned or 

the land development permission granted by the planning authorities was to 

lapse due to non-construction of building within the specified time/statutory 
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period? To answer these questions, it will be useful to refer to the decision of 

the Supreme Court in the case of  Kunnathat Thathunni Moopil Nair Vs. 

State of Kerala5. In para 8, it is observed that tax has reference to income 

actually  made  or  which  could  have  been  made  with  due  diligence,  and, 

therefore, is levied with due regard to the incidence of taxation. 

16. So far as the petitioners' contention that the imposition of `flat rate' of 

tax  on  the  lands  without  specific  reference  to  its  nature,  utility,  location, 

productive capacity or  other  variable facts  is  violative of  Article  14 of the 

Constitution of India,  the levy of tax is solely based upon the built-up area in 

a blanket  manner  across  the whole municipal  area on the flat  rate basis, 

treats  `unequals  as  equals'  and  `equals  as  unequals',  and  therefore,  is 

violative  of  Article  14  of  the  Constitution  of  India,   we  find  that  similar 

question  came  up  for  consideration  before  the  Supreme  Court  in  various 

matters.   In  Kunnathat  Thathunni  Moopil  Nair  Vs.  State  of  Kerala 

[supra],  the Supreme Court has observed that different kinds of property 

may be subjected to  different  rates  of  taxation but  so  long as there is  a 

rational basis for the classification, Article 14 will not come in the way of such 

a classification resulting in unequal burdens on different classes of properties 

but  if  the  same  class  of  property  similarly  situated  is  subjected   to  an 

incidence of taxation, which results in inequality, the law may be struck down 

as creating an inequality amongst holders of the same kind of property.  In 

New Manek Chowk Spinning and Weaving Mills  Company Limited  

Vs.  Municipal  Corporation of  the City of  Ahmedabad6, the Supreme 
5 AIR 1961 SC 552
6 AIR 1967 SC 1801
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Court has held that the levy of tax in the Municipal District based on floor area 

to be violative of Article 14 of the Constitution of India.  The Supreme Court 

did not approve  the method of adopting of flat  rate for  a floor area for 

determining the annual value adopted by the Corporation of Ahmedabad. 

17. The respondents had contended that  the parameter specified in the 

impugned order with reference to specified square feet is a measure and is 

the basis for permissible classification. Further, the settled legal position is, it 

is open to the legislature to ignore the nature of user while imposing tax on 

the lands and buildings. Even this argument does not commend to us.  The 

measure of  area  in  square feet  by itself  can be no  rational  classification. 

Inasmuch  as,  for  a  rational  classification  -  various  other  factors  must  be 

reckoned - such as the Class to which the building belongs, the nature of 

construction, the purpose for which it  is used, its location, its capacity for 

profitable user and other relevant circumstances etc.

18. In the case of  State of Kerala Vs. Haji K. Haji K. Kutta Naha and 

others7,  the Supreme Court while dealing with the challenge to the levy of 

tax on the basis of `floor area' irrespective of all others consideration for 

which the building is used, the nature of structure, the town and locality in 

which the building is situate, the economic rent which may be obtained from 

the building, the cost of the building and other related circumstances which 

may  appropriately  be  taken  into  consideration  in  any  rational  system  of 

taxation of building, held that in enacting the Kerala Buildings Tax Act no 

attempt  of  any  rational  classification  is  made  by  the  Legislature.  The 

7 AIR 1969 SC 378



16

Legislature  has not  taken into  consideration in imposing tax,  the class  to 

which a building belongs, the nature of construction,  the purpose for which it 

is  used,  its  situation,  its  capacity  for  profitable  user  and  other  relevant 

circumstances  which  have   a  bearing  on  matters  of  taxation  and  have 

adopted  merely  the  `floor  area'  of  the  building  as  the  basis  of  tax 

irrespective of all other considerations and in the circumstances it held that 

the charging section of the Act  is  violative of the equality  clause of the 

Constitution. It has been further observed by the Supreme Court that the 

`flat  rate'  method  according  to  the  `floor  area'  could  only  be  applied 

where the majority of properties are so nearly alike in character as to be 

regarded identical for rating purposes.

19. In the present case also, we find that the  rate of tax has no co-relation 

with the utility, activity, nature of user of the building of which tax is being 

levied.  The same rates are prescribed on lands on which construction for 

industrial, commercial, residential, educational,  charitable buildings etc. will 

be proposed and there is no distinction in regard to the nature, use and the 

locality for which the permission is being sought.   Two buildings of entirely 

different nature, value and utility are being taxed at the same rate, which 

amounts  to  discrimination.   The  location  of  the  area,  which  plays  an 

important role has also been given complete go-by and whole municipal area 

of Bhopal and all types of lands and buildings having varied locations and 

nature of constructions are being taxed at one flat rate.    It is also clear that 

a construction in the under-developed area of city has been equated with the 

highly developed modernized building in developed area as no distinction has 



17

been drawn in respect of this.

20. Having  regard  to  the  aforesaid  clear  legal  position  set  out  by  the 

Supreme Court in the case of  State of Kerala Vs. Haji K. Haji K. Kutta 

Naha and others (supra), we are of the considered view the imposition of 

`Narmada Tax' on the basis of built up area in a blanket manner across the 

whole municipal area on the `flat rate' basis is violative of Article 14 of the 

Constitution of India. As a result, the impugned order dated 24.9.2012 as 

also  the  permanent  order  no.  18/2012  deserve  to  be  and  are  hereby 

quashed. The amount of `Narmada Tax'  deposited by the petitioners  in 

pursuance to the interim order be refunded to them.

21. The  next  question  is  in  the  context  of  the  relief  claimed  by  the 

petitioners to refund the amount collected by the Authorities with interest. 

The petitioners,  by virtue of conditional  order passed by this  Court,  were 

required  to  pay  the  amount  as  demanded  by  the  Authorities.  Since,  the 

petitioners have succeeded in these petitions on the finding that the levy is 

without authority of law, to do complete justice it is appropriate to direct the 

respondents to refund the amount deposited by the petitioners with some 

reasonable interest thereon - from the date of deposit till it is refunded. This 

aspect  has been noted in the order dated 20.03.2014 while  rejecting the 

prayer  for  modifying  the  conditional  order  passed  by  this  Court  and  for 

granting unconditional interim relief to the petitioners. The petitioners having 

parted  with  the amount  demanded by  the authorities,  which demand,  as 

aforesaid, is without authority of law, the respondents are obliged to refund 

the amount so collected to the concerned petitioner with some reasonable 
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interest thereon, more particularly because of having opposed the prayer for 

granting unconditional interim relief to the petitioners. The question is: what 

should be the quantum of  reasonable  interest?  Considering  the prevailing 

interest  rate  payable  by  the  Bank  on  any  fixed  deposit,  we  deem  it 

appropriate to direct the respondents to refund the amount collected, from 

the respective petitioners with interest thereon at the rate of 9% per annum. 

That would meet the ends of justice.

22. Petitions allowed on the above terms. 

           (A.M. Khanwilkar)                                         (Shantanu Kemkar)          
               Chief Justice                                                              Judge

AD/


