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23.03.2017

Shri Vivekanand Awasthi, learned counsel for petitioner.

Shri  Anoop  Kumar  Saxena,  learned  counsel  for

respondents.

Petitioners/defendants No.1, 4 and 5 take exception to

orders dated 18.02.2014, 26.02.2014 and 07.05.2014 passed

in Civil Suit No.17-A/2011.

By  order  dated  18.02.2014  and  26.2.2014  trial  Court

allowed plaintiff's  application under  Order  7  Rule  14  of  the

Code  of  Civil  Procedure  1908;  whereas,  by  order  dated

7.5.2014 trial  Court  dismissed  petitioner's  application under

Section 45 of the Indian Evidence Act  and  declined to refer the

document which was allowed to be taken on record by order

dated 18.2.2014 and 26.2.2014 for examination by an  expert.

These three orders emanates from the proceedings dated

13.2.2014 whereon the defendant No.1 Mst.  Ramkuawar, since

deceased, during her cross examination  was confronted with a

document  which  was  in  possession  of  the  counsel  for  the

plaintiff and was called upon to identify the signature thereon

to be her's. Defendant admitted her signature. However on an

objection raised by the counsel for defendants,  the permission

to exhibit said document was declined. The proceedings  give

interesting reading :
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^^15-  jkBokyh  esjh  nknh  FkhaA  izn'kZ  Mh&35  yxk;r
Mh&50 rd ds dkxt fdl laca/k esa  gSa] eSa  ugha  crk
ldrhA fookfnr edku esjs firk ds uke Fkk dk esjs }
kjk dksbZ dkxt is'k ugha fd;k gSA Lor% dgk nknh ds
uke  dk  dkxt  is'k  fd;k  gSA  esjh  nknh  ds  ejs
rhl&pkyhl lky gks x;s gSaA 'kiFk i= ij cus gLrk{kj
esjs gh gSaA igys vPNk fy[k ysrh Fkh vc gkFk dius
yxs gSaA tokc nkok ij cus gLrk{kj ns[kdj crk;k fd
esjs  gLrk{kj  gSaA  eSaus  Hkxokupj.k]  deys'k  'kqDyk]
jkeujs'k 'kqDyk] Jherh lk/kuk 'kqDyk ds i{k esa fookfnr
edku ds laca/k esa D;k dksbZ O;oLFk i= ugha fy[kk FkkA
uksV& blh Lrj ij oknh ds vf/koDrk us viuh Qkby
esa layXu ,d nLrkost fn[kkrs gq;s oknh ds vf/koDrk us
iwNk fd D;k ml ij vkids gLrk{kj gSaA
vkifRr& bl ij izfroknh ds vf/koDrk us vkifRr
djds fuosnu fd;k fd tks nLrkost oknh ds vf/koDrk
viuh Qkby esa j[ks gSa] ml ij cus gLrk{kj lkf{k;ka ds
cus gSa  ;k ugha]  tks nLrkost Qkby esa ugha  gS mlds
vykok  fdlh  nLrkost  ij  cus  gLrk{kj  ds  ckjs  esa
vf/koDrk dks iwNus dh vuqefr ugha nh tk;sA 
tokc vkifRr& /kkjk&145 lk{; vf/kfu;e ds varxZr
dksbZ  Hkh  ,slk nLrkost tks  lk{kh  us  iwoZ  esa  fu"ikfnr
fd;k gS mls fn[kkdj lk{kh ls iwNs tkus dk fo/kku gS
rFkk bl laca/k esa eSaus lk{kh ls lgefr i= fnukad 27-
01-2008 ds laca/k esa iz'u fd;k gS rFkk nLrkost fn[kk;k
gS rks  lk{kh  us vius gLrk{kj gksuk Lohdkj fd;k gSA
,slh fLFkfr esa dfFkr nLrkost ij izn'kZ Mkyk tk;s rFkk
mls vfHkys[k ij fy;k tk;s  rFkk gLrk{kj tks  mlus
Lohdkj fd;s gSa] ml ij Hkh ì"Bkafdr djus dh dìk dh
tk;sA
fujkdj.k& oknhx.k ds vf/koDrk us ftl nLrkost ij
lkf{k;ka ds gLrk{kj cus gSa og izdj.k esa izLrqr ugha gS]
viuh  Qkby  esa  ls  fcuk  U;k;ky;  dh  vuqefr  ds
nLrkost ij cus gLrk{kj fn[kk;sA fcuk nLrkost dks
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U;k;ky; dh Qkby esa  xzkg~; fd;s]  nLrkost ij cus
gLFkk{kj  dh  igpku  ckcr~  nLrkost  dks  lkf{k;ksa  dks
fn[kk;s tkus dh vuqefr ugha nh tkrh gSA^^

To  overcome  the  hindrance  from  exhibiting  the

document  in  question  plaintiff  filed  an  application  under

Section 145 of the Evidence Act and sought leave  from the trial

Court to confront the witness with the document in question.

The  application was allowed by order dated 18.2.2014 and by

order dated 26.2.2014 allowed the said  document to be taken

on record.

Interestingly, on both  occasions i.e. while passing order

dated  18.2.2014  and  26.2.2014,  the  trial  Court  recorded  a

finding that the plaintiff has not given  any cogent  explanation

as to why  the  document was  not filed earlier or leave was not

sought.

While  deciding  application  under  Section  145  on

18.2.2014, the trial Court recorded:-

^^vkosnu i= ij mHk; i{k ds fo}ku vfHkHkk"kdx.k ds rdZ
Jo.k ds i'pkr vfHkys[k ds voyksdu ls Li"V gS fd izdj.k
esa oknhx.k dh lk{; lekIr ?kksf"kr dh tk pqdh gS o izdj.k
izfroknh lk{; gsrq fu;r gSA izfroknh jkedqaoj ds izfrijh{k.k
ds  nkSjku  lwph  vuqlkj  izLrqr  nLrkost  ij  oknhx.k  ds
vf/koDrk us viuh Qkby esa ls nLrkost fudkydj fn[kk;k
rks lk{kh us crk;k fd ml ij mlds gLrk{kj cus gSaA lk{;
vf/kfu;e dh /kkjk& 145 ds voyksdu ls Li"V gS fd fdlh
lk{kh dh mu iwoZru dFkuksa ds ckjs esa tks mlus fyf[kr #i
esa fd;s gS ;k rks ys[kc) fd;s x;s gSa vkSj tks iz'uxr ckrksa
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ls lqlaxr gS ,slk ys[k mls fn[kk;s fcuk ;k ,sls ys[k ds
lkfcr gq;s fcuk izfrijh{kk dh tk ldsxhA fdUrq ;fn ml
ys[k }kjk mldk [k.Mu djus dh vk'kk gS rks ml ys[k dks
lkfcr fd;s tkus ds iwoZ mldk /;ku ml ys[k ds Hkkxksa dh
vksj vkdf"kZr djuk gksxk ftldk mi;ksx mlds [k.Mu djus
ds iz;kstu ls fd;k tkuk gSA

izfroknh jkedqaoj&iz-lk-1 us lwph vuqlkj nLrkost ij cus
gLrk{kj ds ckcr~ viuh Lohd`fr nh gS] ,slh fLFkfr esa lwph
vuqlkj nLrkost ml fLFkfr esa tcfd oknhx.k }kjk iwoZ esa
izLrqr ugha fd;k x;k gS vkSj u gh mlds ckcr~ okni= esa
dksbZ vfHkopu fd;k x;k gS] lwph vuqlkj nLrkost ij lk{kh
us vius gLrk{kj cus gksus ds rF; dks mls fn[kk;s tkus ij
Lohdkj fd;k gS] lwph vuqlk[j nLrkost iwoZ esa D;ksa izLrqr
ugha fd;k x;k] bldk oknhx.k dh vksj ls dksbZ i;kZIr dkj.k
ugha crk;k x;k gSA^^

And while deciding the application under Order 7 Rule 14

CPC, the  trial Court observed :

^^vkosnu i= ij mHk; i{k ds rdZ Jo.k ds i'pkr~ vfHkys[k
ds voyksdu ls Li"V gS fd oknh o izfroknhx.k ds e/; okn
i= dh dafMdk&1 esa  of.kZr Hkou ftldk fd okn i= ds
lkFk utjh uD'kk izLrqr fd;k x;k gS] dk fookn gS ftldh
LoRo ?kks"k.kk ,oa LFkkbZ fu"ks/kKk gsrq oknhx.k }kjk nkok nk;j
fd;k x;k gSA ;g lgh gS fd oknhx.k }kjk viuh lk{; ds
nkSjku lwph vuqlkj nLrkost izLrqr ugha fd;s x;s gSaA lwph
vuqlkj izLrqr nLrkost ,d ikfjokfjd O;oLFkk i= gS ftl
ij izfroknhx.k dh vksj ls ;g dgk x;k gS fd og QthZ gS]
ml ij jkedqaoj ds gLrk{kj ugha gS] nkok izLrqr djus ds ckn
QthZ  cuk;k  x;k  gSA  U;k;ky;  ds  er  esa  nLrkost  ij
gLrk{kj izfroknh ds cus gSa ;k ugha] bl ckcr~ oknhx.k dks
izfrijh{k.k esa iwNs tkus dk volj fn;k tkuk mfpr izrhr
gksrk gS ;|fi nLrkost foyEc ls izLrqr fd;s x;s gSaA ,slh
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fLFkfr esa  oknhx.k dh vksj ls izLrqr vkosnu i= vkns'k 7
fu;e 14 ¼3½ lh-ih-lh-  rhu lkS  #i;s ifjO;; ij Lohdkj
fd;k tkrk gS o oknhx.k dh vksj ls izLrqr nLrkost izdj.k
esa xzkg~; fd;s tkrs gSaA izfroknhx.k dks ;fn [k.Mu esa dksbZ
nLrkost izLrqr djuk gS rks vkxkeh fnukad rd izLrqr djssaA**

Yet the trial Court  went  on to allow the applications.

Section 145 of the Indian Evidence  Act, 1872 envisages

that  “a  witness  may  be  cross-examined  as  to  previous

statements made by him in writing or reduced into writing, and

relevant  to  matters  in  question,  without  such  writing  being

shown  to  him,  or  being  proved;  but,  if  it  is  intended  to

contradict him by the writing, his attention must, before the

writing can be proved, be called to those parts of it which are

to be used for the purpose of contradicting him.”

Thus, previous  statement of a witness can be used under

this section only for the limited purpose of contradicting the

evidence given by that witness in Court. It cannot be used as

positive  evidence.  Contradictions comprise  of  two conflicting

versions of witness, one in a statement earlier recorded and the

another before Court. In the case at hand, as evident from the

proceedings  dated  13.02.2014  that  the  plaintiff  intended  to

extract  a  positive  evidence  instead  of  extracting  the

contradiction.  The  trial  Court  was  therefore,  not  justified  in

allowing the application under Section 145 of the Act of 1872

to  enable  the  plaintiff  to  extract  a  positive  evidence.  The
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impugned  order  is  thus,  not  sustainable.  Furthermore,  the

application under Order 7 Rule 14 of CPC to enable the plaintiff

to  file  a  document  to  extract  a  positive  evidence  from  the

defendant  in  cross-examination  is  also  not  justified.

Consequently,  the  order  taking  document  on  record  is  set-

aside.

In view whereof, since the order dated 18.02.2014 and

26.02.2014  are  set-aside,  the  application  filed  by  the

petitioner  under  Section  45 of  the  Act  of  1872 is  rendered

redundant. 

In the result, the petition is allowed to the extent above. 

There shall be no costs.

             (SANJAY YADAV)
                             JUDGE

anand


