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ORDER
{18" December, 2014}

Per: A.M. Khanwilkar, Chief Justice:

These applications for grant of regular bail have been filed
on 3° December, 2014, in Crime No.17/2013 and Crime
No0.18/2013 registered with S.T.F. Police Station, Bhopal
respectively, in connection with offences commonly known a

VYAPAM examination scam cases.

2. These applications were listed before the Court for the first
time on 11.12.2014. On that day, the counsel for the agylic
pointed out the order passed by the Supreme Court dated
01.12.2014 in S.L.P. (Crl.) N0s.8154-8156/2014. Indbetext

of the time frame given by the Hon’'ble Supreme Court, the
Court noted that the applicant after filing of the applications
should have taken steps for listing of the matters immediately,
but was content with its listing on th& &ourt working day
after removal of office objections, as per the date asdidgpye

CMIS. The Court acceded to the request of the counsehéor
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prosecution to give time to get complete instructions. As a
result, the matters were ordered to be listed on 15.12.2014
that day when the matter was called out in the first round,at wa
kept back due to non-availability of the counsel. The matter,
however, reached at the end of the day, when the argsme
commenced. The argument of the counsel for the applicant
remained inconclusive as a result of which the same was
ordered to be listed on the next day to be proceededeasight
part-heard case. The request of the applicant’s coumsklking

up the matter on 18.12.2014 was turned down, in view @f th
limited time frame. Accordingly, the matter was notified as Item
No.1 on 16.12.2014. The arguments were heard at |leangih

then deferred for pronouncement of order on 18.112.20

3. As aforesaid, these two bail applications are filed in
respect of separate crimes in which the applicant has been
named as an accused. However, we are disposing othesh
applications together by this common order considering the

overlapping arguments canvassed by the parties.

4. In view of the liberty granted to the parties in terms of

order dated 11.12.2014, the applicant has filed interim
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applications for taking additional documents on record, which
are part of the charge-sheet already filed against the applit

Crime N0.18/2013. These applications are allowed.

5. Reverting to the argument of the applicant, the thrust of
the argument was that the Investigating Agency was indulging
In protracting the custody of the applicant by citing one er th
other reason. The conduct of the Investigating Agency was
nothing short of hoodwinking and red herring to somehewapk

the applicant in jail in connection with the alleged offences.

6. Shri Raval, learned Senior Advocate took us through the
chronology of events and also the documents reflecting the
stand taken by the Investigating Agency from time to time. He
pointed out that the offences registered as Crime No0.13/20
and Crime No0.18/2013 have been registered on 23.13 .01
offences punishable under Sections 420, 467, 468, XW(iB

of I.P.C., Sections 65 and 66 of the Information Techmokct

and Section 3 (d) (1), 2/4 of M.P. Manayataprapt Pariksha
Adhiniyam, 1937, in connection with the irregularities in
examination for selection of Police Sub-Inspector/Subedar/

Platoon Commander conducted by VYAPAM. The applicant
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had joined the investigation and in fact was interrogated for
almost 4 hours on 23.12.2013. Once again, applicantagggbe
before the Investigating Officer and was interrogated Ifapst

10 hours on 13.3.2014. Inspite of this grueling enguioghing
incriminatory was found against the applicant and, therehare,

was not arrested.

7. The applicant, however, apprehending his arrest in
connection with the aforesaid two crimes, moved applications
for grant of anticipatory bail under Section 438 of Cr.P€lote

the Sessions Judge, Bhopal on 21.06.2014. These applscation
were opposed by the prosecution and resultantly the sanee we

dismissed on 26.06.2014.

8. Thereatfter, the applicant approached this Court by way of
anticipatory bail applications under Section 438 of the Code,
being M.Cr.C.N0s.9567/2014 and 9568/2014. Howeveth bo
these applications were rejected by this Court on 09.07.8914

a speaking order.

9. The applicant has relied on the stand taken by the
prosecution to oppose the anticipatory bail applications, to

buttress his argument that misleading pleas were taken by the
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Investigating Agency to oppose the same.

10. The applicant thereafter approached the Supreme Court by
way of S.L.P.(Crl.) No0s.5435/2014 and 5372/2014 and
guestioned the order dated 09.07.2014 passed by theQdigth

for rejecting his anticipatory bail applications. Those Special
Leave Petitions were dismissed on 22.07.2014. It is stated that
in the said proceedings, the Investigating Agency represémte
the Supreme Court that custodial interrogation of the applicant

was imperative.

11. After rejection of the Special Leave Petitions by the
Supreme Court, the applicant immediately surrendered before
the Chief Judicial Magistrate, Bhopal on 25.07.2014 by taking
out applications to take him in custody in connection with both
the crimes (i.e. Crime No0s.17/2013 and 18/2013). The
Investigating Agency, however, in the reply to oppose these
applications, took a specific stand that Crime N0.17/2013 wa
still under investigation and only after collection of sufficient
evidence appropriate action can be taken against the applican
According to the applicant, the surrender by the applicartitoug

to have been reckoned in respect of both the crimeshieut t



M.Cr.C.No.19371/2014
M.Cr.C.N0.19373/2014
7

applicant was shown arrested only in connection with Crime
No0.18/2013. The Trial Court finally rejected the application
preferred by the applicant to take him in custody evenspe

of Crime N0.17/2013 vide order dated 26.07.2014.

12. The applicant thereafter on 25.08.2014 moved an
application for regular bail under Section 439 of Cr.P.C. in
Crime N0.17/2013 before the Trial Court. That applicati@as w
rejected on the ground that the applicant was yet to beaetres
in connection with Crime No0.17/2013 and that his custody in

Crime No0.18/2013 cannot be related to Crime No0.17/2013.

13. After that order, the applicant moved another application
before the Trial Court on 02.09.2014 for grant of anticipa
bail under Section 438 of Cr.P.C. in Crime No0.17/2013 and
more particularly in the context of the stand taken by the
Investigating Agency while opposing the earlier application that
his custody was not required in the said crime. In respdhs
S.T.F. objected to the grant of anticipatory bail on the greund
stated in the report submitted to the Trial Court on 08.04.201
Inter-alia, on the ground that applicant is a proclaimed offender.

According to the applicant, no judicial order to declare the
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applicant as proclaimed offender was in force much lassqul

by any Court of competent jurisdiction. That anticipatory bail
application filed by the applicant in Crime No0.17/2013 was,
however, rejected on 10.09.2014, by the Trial Court. Girthe
reason, weighed with the Trial Court was that the anticipatory
bail application was rejected by the High Court as well as by the

Supreme Court.

14. Being dissatisfied, the applicant directly approached the
Supreme Court by way of S.L.P. (Crl.) No0.8154-56/2014
challenging the three orders passed by the Trial Couadda
26.07.2014 (rejecting application for taking into custody in
Crime N0.17/2013), 25.08.2014 (rejecting regular bail im€&r
No0.17/2013) and lastly, 10.09.2014 (rejecting another
anticipatory bail application in Crime No0.17/2013). That Special

Leave Petition is still pending.

15. The applicant also moved regular bail application before
the Trial Court in Crime No0.18/2013 on"1%eptember, 2014.
That application was resisted by the prosecution by filing tepor
on 18" September, 2014. It waster alia, contended that the

investigation of subject crime was underway. The said
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application for regular bail in Crime No0.18/2013 was rejected
on 18" September, 2014 by the Sessions Judge, Bhopal. Since
the applicant's Special Leave Petitions referred to above
challenging the three orders passed in Crime No0.17/2@&t8 w
pending, the applicant was advised to directly file Special Leave
Petition in the Supreme Court against the order rejecting regular
bail by the Trial Court in Crime N0.18/2013. That SpeciaMeea

Petition is registered as SLP (Criminal) N0.8158/2014.

16. The aforesaid Special Leave Petitions were initially listed
on 17.10.2014 when notice was issued to the respondéai/Sta
The notice was served on the standing counsel for the
respondent/State on 18.10.2014. The applicant apprielgend
his arrest in Crime No0.17/2013 moved an application befme
Supreme Court on 28.10.2014. According to the applicaet, th
Investigating Agency to render the appeals filed by the apyplica
against the three orders passed by the Trial Court tobus,
was hastening the process to arrest him in connectitm w
Crime No0.17/2013. As apprehended by the applicant, on
29.10.2014, S.T.F. moved an application before the ToalktC

in Crime No0.17/2013 to permit formal arrest of the
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applicant in connection with that crime. On the same day, the
Trial Court granted that permission. Notwithstanding the
permission, no arrest was effected in relation to that ctiiine
06.11.2014. The Investigating Agency for the reasond bes
known to it chose to formally arrest the applicant only on
06.11.2014 and more so when it had full knowledge that the
matter before the Supreme Court was slated to be heard on
07.11.2014. This action of the Investigating Agency smadks
lack of bonafides and of having attempted to hoodwink ¢wven
highest Court of the land. The matter did not end at that but th
applicant was shown as formally arrested in connection with
Crime No0.17/2013 and his police custody was taken from the
Court only on 12.11.2014 upto 17.11.2014. Till 17.11&L6b
attempt to interrogate the applicant was made by the
Investigating Officer and he was merely made to sit in the
office of the Investigating Officer for six days. The appiica
was not even confronted with any other accused or assadc

On the other hand, in the reply filed to oppose the Shleesve
Petitions filed by the applicant, the Investigating Agency raised

objection about entertaining the Special Leave Petition directly
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against the order of the Trial Court and by-passing the High
Court and also that the Special Leave Petitions filed by the
applicant have become infructuous. Notwithstanding these
objections, the Supreme Court on 01.12.2014 deferred the
hearing of the said Special Leave Petitions and passed the

following order which reads thus :-

“SLP (Crl.) No (s).8154-8156/2014 and SLP (Crl)
N0.8158/2014

We defer these matters for two weeks to facilitatéhe
petitioner(s) to approach the High Court seeking
anticipatory bail/regular bail. If such an application is filed,
the High Court shall consider the same on its merst
uninfluenced by any observation made in the earlieorders,
and dispose of the same within two weeks of filinghe
application.

List these matters after two weeks.”

17. As per the liberty granted by the Supreme Court, the
applicant has once again approached this Court for gfant o
regular bail under Section 439 in both the crimes (i.e. €rim

No0s.17/2013 and 18/2013). As aforesaid, the thrust of the
argument of the applicant is that the Investigating Agency was
playing foul not only with the applicant for the reasons best
known to them but also attempting to overreach the Court.

18. With reference to Crime No0.17/2013, on merits, he

submits that, there is no legal evidence to indicate complicity of
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the applicant in the commission of the alleged offence.
Primatrily, reliance is placed on the charge-sheet filed agains
accused in the said crime to buttress this submission. Bor, n
charge-sheet has been filed against the applicant in Crime
No0.17/2013. The applicant has been arrested in connectilon w
that crime only on 06.11.2014 and the investigation quanas

still in progress - as has been stated by the counsel ¢or th
prosecution. However, the applicant asserts that his custody
since 25.07.2014 should be reckoned even for Crime
No0.17/2013 and as such the Investigating Agency mustiaxpla
as to what prevented them from filing charge-sheet against the
applicant thus far in the said crime, much less within the
statutory period. It is submitted that the plea of the Investigating
Agency, that the investigation is still incomplete and no charge
sheet has been filed against the applicant should not come in th
way for granting bail to the applicant. Further, there is hardly
any legal evidence forthcoming to disclose the role of the
applicant in the commission of alleged crime registered as
Crime No0.17/2013.

19. With reference to Crime No0.18/2013, relying on the
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material appended to the charge-sheet, it was argued that the
statement given by the concerned persons who have bewtn

as co-accused and purportedly recorded under Sectiohthé
Evidence Act, even if it is accepted as it is, does not disthoes
involvement of the applicant in the commission of the said
crime. In that, Dr. Pankaj Trivedi refers to the roll nunsbef

six candidates allegedly given by the applicant for incredbimg
marks to secure place in the list of successful candidabes. T
name of one of those candidates is Sudhir Kumar Sharoih (R
N0.143848). Whereas, in the statement of Nitin Mohindra, he
refers to the fact of Dr. Pankaj Trivedi having given hifeiobdf

big amount for committing the fraud. Further, there was no
money transaction in connection with the names given by his
friend Bharat Mishra as those candidates were poor. The
statement also refers to the role of the applicant having gjneen
names and Roll numbers of candidates as spoken byabkaP
Trivedi, with a note that he (Nitin Mohindra) did not get money
from those persons also. He has further stated that heodid
know the applicant (Sudhir Sharma). It is in this backdrop the

Investigating Agency is trying to rope in the applicant in the
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alleged offence in particular, being one of the conspirator in
fraudulently getting the students passed in Constable
Recruitment Examination, 2012. It is submitted that the
statement of the co-accused under Section 27, even if tdaken
its face value cannot be the basis to proceed against the co-
accused, not being admissible in evidence. There is no other
admissible evidence to indicate complicity of the applicant.

20. It is then submitted that bail is a rule and jail an exception,
more so, because the applicant comes from a respectable
background and that he is willing to abide by any strict
conditions that may be imposed by this Court, including not to
enter the State of M.P. It is submitted that the prosecution has
not produced any tangible material to indicate that the applicant
Is likely to flee from the ends of the justice or for that matter,
influence the prosecution witnesses in any manner. Theofole
the applicant at best is only that of a facilitator and having
recommended the names of stated candidates to Dr. Pankaj
Trivedi. The material accompanying the charge-sheet by no
standards or even remotely suggest that the applicant is the

kingpin or racketeer. It is submitted that even after filinghef
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charge-sheet against the applicant in Crime No0.18/2013, the
prosecution cannot be heard to say that investigation aglagnst
applicant is still not complete or take that as a plea to deny bail
to the applicant. It is submitted that there is no evidence that any
money transaction took place in which the applicant was
involved. If it is so, the matter may have to be viewed very
differently qua the applicant. The applicant is questioning the
bonafides of the Investigating Agency for having takemaads

that the investigation is not complete even in respect of Crime
No0.18/2013 qua the applicant. The counsel for the applican
explained the circumstances in which the applicant was advised
to directly approach the Supreme Court as the Trial Court was
bound by the order of rejection of bail by the High Coud an

the same time the Trial Court as well as this Court would be
bound by the earlier orders rejecting applicant’s prayebé&il

and also because the applicant had already filed Special Leave
Petitions against the three orders passed in Crime N0.17/2013
and that appeal was still pending. In other words, the applican
directly approached the Supreme Court on legal advise. To

buttress the above submissions the applicant has relied on the
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decisions of the Apex Court iBanjay Chandra Vs. C.B.I%,
Siddharam Satlingappa Mhetre Vs. State of Maharashtra
and others’ and Central Bureau of Investigation, Special
Investigation Cell-l, New Delhi vs. Anupam J. Kulkarn?’.

21. Per contra, the learned counsel for the respondent/State
submits that both the bail applications filed by the applicant
deserve to be dismissed. According to the prosecution, he
submits that the role of the applicant in the commission of the
two crimes is that of a racketeer and not of middleman or
facilitator as is sought to be contended. He submits that the
investigation of Crime N0.17/2013 is at an advance stagénand
all probability charge-sheet will be filed against the applicant in
that case by the first week of January, 2015. Even wghrdeto
Crime No0.18/2013, further investigation against the applicant is
in progress and the Investigating Officer is inclined to file
supplementary charge-sheet against the applicant in
connection with Crime No0.18/2013 by the first week of Janua
2015. The reason why supplementary charge-sheet will b

necessary in Crime No. 18/2013 has been brought our

! 2012 (1) SCC 14
2 2011 (1) SCC 694
(1992) 3 SCC 141

w
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notice by way of a compilation of the materials gathered durin
the further investigation and likely to be made part of the
supplementary charge-sheet. It is stated that the Investigating
Officer has reason to believe that very shortly one ofcthe
accused would come forward to give his statement under
Section 164 of the Cr.P.C. If bail is granted to the applicaait th
opportunity may be lost as the possibility of applicant
influencing such person(s) cannot be completely ruled out.
Because, the applicant is a resourceful person. It woaNg h
been a different matter, if final charge-sheet is alrealdy f
against the applicant in both the crimes, only then it would be
open to the applicant to urge that the investigation having been
completed, no fruitful purpose would be served by keehing

in jail. Only after the investigation is complete in all respects, it
will be possible for the Investigating Agency to establish the
link of the applicant and other co-accused involved in theelarg
scale conspiracy. Regarding the grievance made by thieayp
that the Investigating Agency is playing foul with the applicant

has been rubbished by the counsel for theepubi®n. Itis
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submitted that the said argument is founded on complete
misreading of replies/reports filed by the prosecution lecfioe
Trial Court or for that matter before the High Court and the
Supreme Court. The stand of the Investigating Agency has
always been consistent that the arrest of the applicant in
connection with Crime No0.17/2013 would be meaningful and
legally permissible only after gathering sufficient evidence in
that behalf keeping in mind the mandate of Section 41 and
recently inserted Section 41B of Cr.P.C. There was no atttemp
whatsoever to mislead the Court as projected by the applican
22. As regards Crime No0.17/2013, admittedly, charge-sheet is
yet to be filed against the applicant and that the argumeheof
applicant founded on the charge-sheet filed against other
accused cannot be the basis to examine the case ofpliaap

On the other hand, there was enough material already gdther
by the Investigating Agency indicating the complicity of the
applicant in commission of the alleged offences registesed a
Crime No0.17/2013. The Investigating Agency was still in the
process of gathering further evidence to establish the litikeof

applicant, whose role according to the prosecution is btigeo
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racketeer and not as middleman or facilitator. One of the
candidate recently arrested has divulged the link of co-ad¢us
who had interacted with the applicant. To buttress this
submission, reliance was placed by the counsel for the
prosecution on the materials given in the form of compilation
with reference to Crime No0.17/2013 as well as Crime
N0.18/2013, in sealed envelope for perusal of the Cohit,
however, does not form part of the charge-sheet girékd
against the applicant in Crime No0.18/2013. It is stated that the
Investigating Agency is still in the process of verification of
information received from the candidates and also analyhmg
documentary evidence. The learned counsel for the prisec
has relied on a note handed over to the Court in sealest t©
explain the circumstances, which delayed the arrest of the
applicant in connection with Crime No0.17/2013. It is submitted
that taking any view of the matter, the prayer for bail im@ri
No0.17/2013 ought not to be entertained, as that would dffect
further investigation of that case and especially because even
preliminary charge-sheet is yet to be filed against the ampplica

which will be presented by the Investigating Officer by thd firs
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week of January, 2015.

23. As regards Crime No0.18/2013, learned counsel for the
prosecution has countered the argument of the applicant éat th
material gathered by the Investigating Agency and presented
along with the charge-sheet already filed against the applicant
on 15.10.2014 does not indicate complicity of the applicant in
the said crime. It is submitted that the prosecution is niyt on
relying on the statements of the co-accused recordedrund
Section 27 of the Evidence Act but other material in the form of
information collected from the computer hard disk recovered
from Nitin Mohindra, mapping valuation sheet of VYAPAM,
analyses of OMR sheet, matching mobile call details of the
applicant with the accused Ramshesh Sharma etc. The
involvement of the applicant will no doubt have to be
established on the basis of admissible evidence to be pobduce
before the Court during the trial but material already ptedu
discloses complicity of the applicant and that further material
will be produced along with the supplementary charge-sheet to
be filed against the applicant in connection with Crime

No0.18/2013 by the first week of January, 2015.
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24. It is submitted that the investigation has become complex
because of multiple actors in the commission of the offeote

in Crime N0s.17/2013 and 18/2013. Further, it is not a okse
no evidence against the applicant at all and more importantly
because if the charge against the applicant is established, it will
be punishable with life sentence. The role of the applicaingb
that of a racketeer and that the applicant and other ceeatcu
being involved in huge money transactions including the
applicant having sponsored candidates and the applicanighavin
been found involved in more than one crime of similaetgpd

Is likely to be named as accused in atleast two more criminal
cases, as has been discerned from the investigation idone
connection with those cases and more particularly the
investigation of the two cases on hand is of large scale
conspiracy which is still incomplete. Taking overall view of the
matter it may not be just and proper to release the applicant on
balil at this stage, more so, because the applicant is acefdu
person. In support, the prosecution has placed reliancie
decision of this Court in the case bf. Vinod Bhandari Vs.

State of M.P? decided on 11.08.2014, who is also involved in

4 2014 (4) MPHT 103 (DB)
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the commission of similar offences and whose role is sdraew
similar to the role of the applicant. Counsel for the prosacu

in all fairness, stated that the said decision is subject matter of
appeal before the Supreme Court, which he believes is still
pending.

25. Before we proceed to analyze the rival submissions, we
deem it useful to reproduce paragraph 32 of the reported
decision in the case @fipak Subhashchandra Mehta vs. CBI

& another®, which is as under :-

“The Court granting bail should exercise its
discretion in a judicious manner and not as a
matter of course. Though at the stage of granting
bail, a detailed examination of evidence and
elaborate documentation of the merits of the case
need not be undertaken, there is a need to
indicate in such orders reasons forma facie
concluding why bail was being granted,
particularly, where the accused is charged of
having committed a serious offence. The Court
granting bail has to consider among other
circumstances, the factors such astlfa) nature

of accusation and severity of punishment in case
of conviction and the nature of supporting
evidence; (b) reasonable apprehension of
tampering with the witness or apprehension of
threat to the complainant; and (c) prima facie
satisfaction of the Court in supported of the
charge. In addition to the same, the Court while
considering a petition for grant of bail in a non-
bailable offence, apart from the seriousness of

° (2012) 4 SCC 134
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the offence, likelihood of the accused fleeing

from justice and tampering with the prosecution

witnesses, have to be noted.”

(emphasis supplied)”

26. The legal position expounded in this decision has
consistently been followed. We shall advert to the decisions
relied upon by the counsel for the applicant, a little later.
Suffice it to observe that the Court is expected to exercise its
discretion in a judicious manner and not as a matter of €ours
while considering prayer for bail. Although the thrust of the
argument of the applicant is that the Investigating Agency has
throughout played foul with the applicant, however, we may
examine that plea at the appropriate stage only after recording
our satisfaction on relevant materials to be reckoned for
considering prayer for bail.
27. First dealing with the bail application in respect of Crime
No0.17/2013, it is indisputable that no charge-sheet has been
filed, as of now. The applicant has been arrested inexbiom
with the said case only on™6November, 2014. The

Investigating Agency has assured the Court that appropriate

Police Report under Section 173 of Cr.P.C. will be filed agains
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the applicant in connection with that crime by first week of
January, 2015. The question is : what is the role asctdb#ue
applicant in the said crime. According to the prosecution, the
applicant is a racketeer. He had sponsored candidatadh@sel
candidates appeared in the concerned examination condycted
VYAPAM. They were selected because of the marks sddoye
them in the said examination. Since no charge-sheet has been
filed against the applicant, so far, in this crime, it may not be
appropriate to analyze the material, which has already been
gathered by the Investigating Agency indicating complicity of
the applicant as being party to the conspiracy. That makesa
been placed before us in the form of compilation tendered
sealed cover for our perusal. It is undeniable that the
investigation in this crime is a complex one; and, more
particularly, becomes challenging on account of charge of
conspiracy, which will have to be established on the basis of
evidence, which may not be necessarily direct evidence. We
have been informed that the Investigating Agency is in the
process of recording statement under Section 164 of tde Gfo

one of the co-accused. Considering the complexity of the
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investigation because of the multiple players involved in the
commission of offence, in our opinion, it may not be just and
proper to release the applicant on bail by adverting to the
material filed along with the charge sheet filed against the co-
accused. For, the nature of accusation against the ayppbca

of having acted as a racketeer. The offence, if proagdinst

the applicant will visit him with life sentence. The supporting
evidence for establishing the guilt of the applicant, as afiokesa
has been gathered in part and the process of gatheiritingf
evidence and including verification of the evidence and the
material already gathered is in progress. Although one ef th
factor to be borne in mind by the Court is whether there is
likelihood of accused fleeing from the ends of justice and
tampering with the prosecution witnesses. In a matter of such
serious offence, granting bail would, inevitably, slow down the
investigation and may entail in denying a fair opportunity to the
Investigating Agency of recording statement of co-accused
under Section 164 of the Code. That evidence would certainly
be admissible and help the prosecution in establishing the guilt

of the concerned accused, who were members of thepitaay.
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The role ascribed to the applicant is not of an ordinary
beneficiary or facilitator having acted as conduit between the
beneficiary and the middleman. According to the prosecution,
the applicant is one of the kingpin and not only involved in
Crime No0.17/2013, but, has already been named asettaus
another Crime No0.18/2013, which is of the same typepés
the confidential note presented to us, it seems that the ayplica
Is likely to be named as accused, at least, in two moreoceaffen
of the same type after due verification of his role froma th
material gathered in the said crimes. For all these reas@ns, w
are more than satisfied that the applicant cannot be released
bail, at least, until fiing of the charge-sheet in Crime
No0.17/2013.

28. Reverting to bail application filed in Crime No0.18/2013,
the argument on merits, essentially, was relying on thenstaie

of co-accused recorded under Section 27 of the Codeevtw,

that does not appear to be the correct approach in analymng
role of the applicant. The role of the applicant is, no doubt,
mentioned by the co-accused — Dr. Pankaj Trivedi, who was

Controller In-charge in VYAPAM at the relevant time. He has
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disclosed the names of six candidates sponsored by theaapp

for increasing their marks to secure place in the list ofessful
candidates. Those candidates have also been proceesnst ag
by the Investigating Agency. Another co-accused — Nitin
Mohindra has also confirmed about the role of the appliaad

has disclosed the names of candidates sponsored by the
applicant, as has been indicated by co-accused — Dr.aPank
Trivedi. Co-accused - Nitin Mohindra was working as
Programmer, at the relevant time, in M.P. Professional
Examination Board at Bhopal. He has stated that the names
were given to him through one Sanjeev Saxena. The fact that
this co-accused does not personally know the applicantptann
extricate the applicant if other materials filed along with the
charge-sheet against the applicant were to be acceptedsas it
The applicant has been named as one of the conspiraitrs a
having helped the stated candidates in fraudulently passing the
Constable Recruitment Examination 2012. The charge-sheet
already filed against the applicant in this crime off O&tober,
2014, not only discloses the role of the applicant, but,rafeos

to the material, which will be relied by the prosecution during
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the trial. The allegations against the applicant in the charge-
sheet reads thus :-

A AR - — R AR T e s faeeR g
YA SF— 26 a¥ AR U 9Tl & |y el s (HoWo)

AR BT A — ARG 7 3ReTH WAl WIET 2012 BT 3ieATSA
BH WRT o 3R < Iad WH H 30T HI070 7566687334 oI
far o | WRie | IHBT At [0—143848 T | 3 forRad wiem o
IR BT 82 3w e W ¥, R R forRad wien Iwhio
B3 oT| JARMY & AU A G« Y&T ANHIR e Ud IHD!

AT T URARUE Yol eRAT Yfold HRATerd Wit | URIeTor

IWRT Ui RUIS q1 1 3M0THOIRO e R fAveiyor JgaR
JRIfl IRIY §RT S0THOSMRO e H ¥ T H (P & 38 A
=1 SH1 3§ el WX T g1 U@ AT U 9 = Raa @rell Tal
P HC A H AN IH W W AT B S fF de & |l e
HE BT U T 2| U UPR SOTHOIRO T H IOl AT
T S (WEY) & SRl & BHl BT q@- R W I8 W gral
2 & IR gRT 309 U9 | MR T Ul & IRl & dra—drg 4
S SR BIS A T I | BT ATUH B AAGRT IRIGITON gIRT
T AT 2| I8 SMRIUNTUN & STORTE ) BT aIdT W T PHal
g TAT 39 T B g W FRa1 7 B A@WH & IReN
forarr o, f6 e ueHl @ SR 99 SAd & ERAT 1)
U3 Wlell BIE oAT| SUa HET ora Sed oy amRifual &
FHAR=SH G SI0UHOTH TR ¥ Ui RElg STl a1 yadd e |
o IS N IR @ o W BIAT ¥ 39 UBR SR
ERT 307 Tollel SRIUI Ul BIdl & Aegd | YA & 31y
JMABRI RO & AT AeTdR Th AA® B8R UH o & &4
Hd g e 9 SSIF qad AUl AYHIAR e H oy
TWd F T dRaaR Th difed iRIE & 98w & wU H
a1 ax foaRad wlienm Il R sifvad wu ¥ Tafa 8Ie) a1y
S 31T PR STIRIES e fsafad far mar 21 s s=
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IY SHICIR I | dfd 8 T B |
IR & faeg Sua<r ared:—

1— IR & T BT HARSH |

2— IR AfeT AT @ Fer @ 9a Eefsw & Rfga
sl @ e e Ry, f9eifery vd utd afdr @1
Seord B |

3—  OH &I AU d®uEH e |

4— Y R B HARTEH |

5— AT 30 THO RO e R faweiyor |

6— IR GIR AR T A ARM IFRY IMT BT HZ/T BT
fecat |

7— el & we |

29. From the above, it is noticed that besides the memorandum
under Section 27 of the co-accused, the prosecution will be
relying on hard-disk data recovered from co-accused Nitin
Mohindra, mapping valuation sheet, analysis of OMR sheet,
matching telephone calls of the applicant with that of co-
accused Ramshesh Sharma etc. This material, itself, is suffficie
to indicate the complicity of the applicant in the commission of
Crime No0.18/2013, if proved. The question of admissibility o
this evidence will have to be tested at the trial. But, this material
Is certainly relevant for recordingima faciesatisfaction about
the involvement of the applicant in the alleged crime. Further,
has been stated across the Bar that after filing of the esharg
sheet on 1% October, 2014, against the applicant in Crime

No0.18/2013, further investigation has been done and the
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Investigating Agency has been able to unravel additional
material establishing complicity of the applicant in the
commission of that crime. That material has been placedebefo
us in a sealed cover for our perusal. Since it is yet tddoeg

on record along with the supplementary charge-sheetpowed
deem it appropriate to dilate on that material - as that may
prejudice the investigation and also, inevitably, result in
disclosure of the further material gathered by the Invaistig
Agency. That must be eschewed. The fact that there is some
doubt about the money transactions in respect of sontleeof
candidates would make no difference at this stage. Siiiffioe
mention that additional material will form part of the
supplementary charge-sheet/Police Report to be filed before the
concerned Court against the applicant in Crime No0.18/2013 by
first week of January, 2015. Considering the role of the
applicant, being a racketeer in the commission of the alleged
offence, which is a serious offence and would entail in
punishment of life sentence and because of the compleikity o
the investigation, the prayer for grant of bail even in Crime

N0.18/2013 cannot be entertained at this stage.
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30. As noted earlier, the applicant is a resourceful persdn an
that very shortly the Investigating Agency is likely to record
statement of co-accused under Section 164 of Cr.P.Cefbner

it may not be advisable to release the applicant on bail, at this
stage, which, inevitably, would impair the quality of further
investigation.

31. The argument of the applicant that there is no material
produced by the prosecution to even remotely suggest that th
applicant is likely to flee from the ends of justice or to tamper
with the prosecution withesses, cannot be the sole basiarib g
bail. The Court has to consider the totality of the circuncst®n
and if, prima facie, satisfied about the involvement of the
accused in the commission of the alleged crime and theofo
the accused, which is a serious offence, it would be pppte

to accede to the request of the Investigating Agency tot tjec
prayer for bail, at least, until fiing of the final charge-ghee
against the applicant in the stated crime, more particularly
keeping in mind the background and the standing of thesadcu

in the society having potential to influence the investigation of

the crime.
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32. Learned counsel for the applicant relied on the decision of
the Apex Court in the case &anjay Chandra (supra) He
read out that judgment extensively from paragraph 14 orsward
up to paragraph 43. In the first place, this decision doetake

a view different from the settled legal position expoundeitién
case ofDipak Subhashchandra Mehta (supra) Secondly, the
observations on which emphasis has been placed have been
made in the context of the factual position of that case. In tha
case, investigation was not only complete in all respects, leut, th
Trial Court had also framed charge against the accusechra

be discerned from the statement of facts recorded in 1aguiag

19 of the said judgment. In that backdrop, the Court exanin
the argument of the accused that now that the chargbdeas
framed against the accused, he was entitled for grantilpf ba
whereas the Trial Court and the High Court rejected his
application merely on the finding of seriousness of thegehar
the nature of the evidence in support of the charge; thby like
sentence to be imposed upon conviction; the possibility of
interference with the witnesses; the objection of the prosecuting

authorities and the possibility of absconding from justice. The
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argument of the appellant in that case was the prosecutidn ha
not placed any material in support of the allegation that there
was possibility of the appellant attempting to tamper with the
witnesses. Indeed, in this judgment, reference is maseveral
other decisions including the judgment in the case of
Gurucharan Singh vs. State (Delhi Admn3, wherein the
Apex Court has noted that unless exceptional circumstaneges a
brought to the notice of the Court which may defeat proper
investigation and a fair trial, the Court will not decline to grant
bail to a person, who is not accused of an offence paiplish
with death or imprisonment for life. In the present casehawe
already recorded our satisfaction that the offence is ngt onl
punishable with life, but, have also referred to the fact that
further investigation in Crime No0.18/2013 is in progress and
charge-sheet is yet to be filed in Crime N0.17/2013 agaiest th
applicant, as of now; moreover, the Investigating Agenaw is
the process of recording statement of one of the cosadcu
under Section 164 of Cr.P.C. Thus, release of the applatan
such a crucial stage of the investigation may defeat theegso

of proper and fair investigation.

® (1978) 1 ScC 118
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33. In the reported judgment relied by the applicant, in
paragraph 43, the Court has noted that seriousnelss oharge,

no doubt, is one of the relevant considerations for consgler
prayer for bail, but, that is not the only test or the factor, fhe
other factors also require the Court to examine as to tleatex

of punishment that could be imposed after trial and conviction
under the relevant penal laws. In that case, the accuasd w
arrested and was in jail for quite some time until the frarning
the charge and in that context in paragraph 39 of the decisio
the Court analyzed the justness of the two grounds, wiach
weighed with the Trial Court and the High Court to refuse balil
to the appellant. The primary ground was that the offeraa
serious one involving deep-rooted planning in which, huge
financial loss is caused to the State exchequer. The second
ground was that of the possibility of the accused persons
tampering with the witnesses, whereas the charge framed
against the appellant was of cheating and dishonestly inducing
delivery of property and forgery for the purpose of athng
using as genuine a forged document and the punishmethiato

offence was imprisonment for a term which may extend to
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seven years only. In the present case, however, thstigaion

of both the crimes is still incomplete leave alone framing of
charge against the applicant. Moreover, if the applicant is
convicted, may suffer punishment of imprisonment of life
sentence.

34. The next decision relied by the counsel for the applicant -
Siddharam Satlingappa Mhetre (supra), is also inapposite to
the fact situation of the present case. In that case, thassoe
was regarding the principles to be borne in mind while
considering prayer for grant of anticipatory bail. In thespre
case, we are considering the prayer for regular bail.

35. Learned counsel for the applicant has then relied on the
decision in the case oAnupam J. Kulkarni (supra). This
judgment deals with the principle to be borne in mind while
considering the application of Section 167 of Cr.P.C. Emphasis
was placed on paragraphs 10 and 11 of this decision. This
decision will be of no avail to the applicant in the fact situation
of the present case. In the first place, the situation esfeéa in
Paragraph 11 of the reported judgment is in connection with the

same accused committing several offences in one oocerre
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and his arrest is shown in connection with only one or two
offences therefrom. In the present case, the Trial Qauits
order dated 25-08-2014 has opined that applicant is predeed
for two separate occurrences resulting in the commission of
offences in Crime N0.17/2013 and Crime No0.18/2013.

36. Be that as it may, this decision has been pressed into
service at the end of the argument by way of rejoindevak
argued that it is well established position that when the accused
appears before the Court and applies for surrenderwinthie
accused is in judicial custody and once he is in judicial custody
the provisions of Section 167 must come into play. This
argument is in the context of the applicant having madenaalo
application on 25.07.2014 to permit him to surrender iMeEri
No0.17/2013. That application was, however, rejected by the
Trial Court for the reasons recorded in the order dated
26.07.2014. Where after, the applicant moved application for
grant of anticipatory bail in Crime No0.17/2013. After rejection
of that application, the applicant applied for grant of regodelr

in Crime No0.17/2013 on 25.08.2014, which was rejectethb

Trial Court on 25.08.2014 itself. The applicant thereafteved
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an application for grant of anticipatory bail in Crime
N0.17/2013 on 02.09.2014 which came to be rejected on
10.09.2014. The applicant, no doubt, has challengede thes
orders before the Supreme Court by way of SLP (Crl.)
No0s.8154-56/2014 and it is still pending. The present
application, however, is simplicitor for grant of regular balil
under Section 439 of Cr.P.C. on the basis of his airest
connection with Crime No0.17/2013 on 06.11.2014. The
Investigating Agency has offered justification as to why the
formal arrest was effected on 06.11.2014, pursuant toriher
passed by the Trial Court on 29.10.2014. Notably, thendbr
arrest of the applicant was made only on 06.11.2014 and th
police custody of the applicant was given between 12.11.2014
till 17.11.2014 pursuant to the order passed by the TriattQo

that behalf.

37. The correctness of the orders dated 26.07.2014,
25.08.2014 and 10.09.2014 is a matter pending before the
Supreme Court. Therefore, it is not open for this Court to
assume that the applicant be deemed to be in custody rven i

connection with Crime No0.17/2013 w.e.f. 25.07.2014.
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38. While considering the regular bail application as has been
filed before us, we will have to proceed on the assumptiahn th
the arrest of the applicant has been effected only on.Q614

in connection with Crime No0.17/2013; and the period for filing
of the charge-sheet in Crime No0.17/2013 would commé&oce

that date. In view of the liberty given by the Supreme Court
vide order dated 01.12.2014, the applicant has now allyise
approached this Court with a prayer for grant of reguél b
under Section 439 of Cr.P.C. We have, therefore, cahfine
discussion to the prayer for regular bail in Crime No.1¥&0
Thus understood, the decision pressed into service wilf be o
avail. For, these are not applications for release on bail on
account of default in filing of the charge-sheet within the
statutory period against the applicant in Crime No0.17/2013.
Notably, this argument has been raised at the fag end thike
Court was about to close the arguments. Further, the anqume
was canvassed without raising a specific plea in the apphcatio
with reference to Section 167 of Cr.P.C., as filed befmre
except a vague ground taken in the form of paragra®® (l)

that the applicant was not required in connection with any
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interrogation in FIR No0.17/2013 as his police custody was
sought only between 12.11.2014 to 17.11.2014. There noa
hurry or urgency for having police custody of the applidar
interrogation and the applicant was not required in connection
with any interrogation in Crime No0.17/2013. As a result, we
need not examine this aspect any further.

39. Having said this, we may now revert to the grievance of
the applicant that the Investigating Agency has been playing
foul with the applicant all throughout. For that, emphasis was
placed on the stand taken by the Investigating Agency in the
replies filed before the Trial Court, High Court and the Sugre
Court.

40. In reply to the application for grant of anticipatory bail
filed by the applicant in Crime No0.17/2013, the stand taken b
the Investigating Agency was that the question of arresteof th
applicant will be considered only after collection of sufficient
evidence. According to the applicant, in subsequent
proceedings, however, a different stand was taken. This
argument does not commend to us. Instead, we find methe

submission of the learned counsel for the prosecution that the
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Investigating Agency could legitimately take a different stand i
two crimes on the factum of need to arrest the suspéett T
cannot be considered as inconsistent approach nor barséid

to be contradictory in any manner. In that, the requirentetieo
custody of the applicant in Crime No0.18/2013 stood on a
different footing because of the nature of material already
collected till then. Unlike, in Crime No0.17/2013, the proaass
verification of the material showing involvement of the
applicant was underway. Similarly, the fact that the applicant
had joined the investigation on earlier occasion and was not
arrested would also make no difference. As the question
arresting the accused would arise only if the Investigating
Agency is in a position to justify the arrest, keeping in mind the
provisions of Section 41 and newly inserted Section 41B of
Cr.P.C. That situation was present in Crime No0.18/2013eat th
relevant time and not in respect of Crime No0.17/2013.

41. Much emphasis was placed by the learned counsel for the
applicant on the reply filed by S.T.F. in Crime No.17/201&da
08.09.2013. In the said reply it has been stated that pnatian

has been issued against the applicant. According to the
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applicant, no such proclamation was in force and the stateme
so made was false to the knowledge of the Investigating&ge
This argument stands belied from the order passed under
Section 82 of Cr.P.C. qua this applicant produced before us
First, we deem it apposite to reproduce the reply filed by the
Investigating Agency dated 08.09.2014 in Crime No0.17/2013.
The same reads thus :-

“Frafea Iu gferd seflgd THOCIOUH0 HEIUREl HIaTe

78 aife fAAga. WI9Te & 99 H, SIEARETE, 9Te—462008,
HI—0755—2573802

FHG—TY / TACIUE / 2014—(TIFR— ) W, fasid— 08 /09 /2014

gfa,
S T R AE IS,
3 =TT, WIYTA (HOW0)

fawg— JedH / ARMT IR AT §RT UK
SUIERECICERRE] BH B
4573 /14 b T H |

Ja— T <T@ el H |

ffsa=d o &R fded & &
JAIED /ARG §RT UK ST e IF B qHe
T TH.CIUW., NIl HUlel @ SR &HIb 17 /13
eTRT—420, 467, 468, 471, 120—d1, {Efd, 65, 66 AMS.CL.
Uqe dAqT 3(8) 12, /4 FRAYSY  AFGAl UK ORIE
I m —1937 & & | T4 afded / IR gRT 9y
Uael ARG WIEl qued WiaTed gIRT mAiford gferd
SU fRleTd el ole 9y 2012 # f9diferal, geel @
A W A9H $ JIRHEIRAT S ANl ®UY T
SIS GRT 30 IRYRABRI H @Tetl BIS T el
B WRATHR Holl RD I Jfod gaar / 30 e /
IS HHVESR WAl UK 99 2012 H FHeIdT YT bl
g e a9 #§ ydwor fAgoemi| 2| amdesd /
IR gRT U M SHMT des FRed 6 S
Tg e 39 UBR &—
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JMATH /ARG §RT YA & dchlai
I Sf. e BPadl & aregd 9 s il &t
T Holl Wb H 99 g gdeR,/ U
18T /e HHUSY Wl IR 99 2012 H AT
T 2] 5 R b fawy yeRor fAderEig glex
g HAhed fhar ST W@ & | IR & RRGARNT 2y
2 |

g b g H SIRIAT &1 AR SHAd BT
AT U AFHR O ¥ oIh] AHIY i

IR I R far S gar 2 |

Jg fb IR/ Jded 3 YHROT H
fIRBPAR T8l & R Y amded = rGid oRT 439 U<
Ui |iedr & Sf=iTd ded UF WA aR fadid
25.07.2014 I 39 YHRYT H HIOLUH. HEIGT & AT
H WusR fhd H vd S feqie I 8 =fe AR
H AFER SHE S & R HOUdd fhar o, Sl
R siE ST gRT Q& ST 3ded &b
4587 /2014 faTTd 25.08.2014 &1 AR fobar T T |

JAMISH /R & fdvg a1 TASITE.
P IR BHIG 18 /13 SIRT 420, 467, 468, 471, 120§
M, 65 66 3MECL Tae, 3(4) 1,2, /4 HOWO A=Al
gI WRIET  ASfaE—1937 H oAl 20.06.2014 BT
IANOT SRT B Mg ot qm AR 21.07.2014 TH
T H SURT 89 &I MY UIRd fhar Tar 8
fobeg SRI & SUReT 81 811 WR ¥RI—83 &US UfddT
dfedr & S dRiarEl 8q e 28.07.2014 FId
Py M W 9 9died T gRT O IRE
S 3ded 99 e fed 9 R fager g
fadie 25.07.2014 ®I SURE HHHG 18 /13 €RT 420,
467, 468, 471, 120—<1 WIGf3, 65, 66.3MS.CI. Tae, 3(H)
1,2, /4 HOY0 HFIAT Tl URIETT A aH—1937 & HUoT
Py 99 W Sad YeRoT H IRBAR fear ar o o
fb =nfe R & 9 ¥ Ao T

Jg 5 omded / R o f& 3R
FH® 17/13 ¥ AR ARM © fbeg TR goia:
Th-Idl SeT Ud GeRR faveyo ¥ defd & s
TGee | do-la] ey Ghford P Sl Y81 & | Sad e
Jheld H BB THI P JAWHA] & OTd BRI A
e HAhad Ueard 8l IR Bl ARBAR BRI
TID BT ST DT |

Jg f& R emded / AR @I JRH
ST R Rer fdar Sirar € a1 98 81U 99Td &7 9T
PR AT Ahad H I ST~ BT 1T 8 A8 Bl
S—gAGIHY Aed § A Ud w@d AT gd P owifa
BRR B ST SR TR0 &1 e vd =maeri=



mailto:vkjksih@vkosnd
mailto:18@13

M.Cr.C.No.19371/2014
M.Cr.C.N0.19373/2014
43

SIS H 9T ST B |

I AMEE e | e g fF
SWFd qAl I I W@d gd 3MAedh /SRl
IR AT BT AR AT Aded TF FRE A DI
HUT BN, S Jrafed § 86T |

JT=— B SRNT Y. BHB 17/ 13

JU gfers 3refiereh
a8,
HY., W
42. On a bare reading of this reply, we are in agreement with
the submission canvassed on behalf of the prosecution that it
refers to the fact that proclamation has been issued against th
applicant in Crime No0.18/2013 and not in Crime No0.17/2013.
The fact that such proclamation was issued is reinforced fro

the order passed by the concerned Magistrate on 20185.2

under Section 82 of the Code. The same reads thus :-

‘ST — T =fie afge,  diaTd (Hou0)
NFRIad afdd BT BRI @1 UL HR dTell SSETYuT
(3fcTd &IRT 82 T0W0H0)

A HHe uRdre fbar mar § b oy sifged gER eEl fuar
fIeaR™m oM, S9 48 99 AR I 55 SMFHfT MeA,  AEw AR,
T HHAT TR AUTA o T THSIUH WUl & 390 B0 18 /13
&RT 420, 467, 468, 471, 120 41 {I0G0H0 Ud HOWO HFIAT UTW URIET
NATTH 1937 @Y RT3 (H), 1, 2/4 TG NI 65, 66 3 I Tac &
FFH TUSHT IR fhar 8 SR 3IReN v THSIUH HIITA R
AWGaT & BRI g Bl Ue forgeR ywgd fhbar war g b
sfgea oo AT I W Hl g 9 fewE T8 far ® den
SID AT R W ATl & § BRI 8 AT § fAd T8 R8T § 3R
el FHMYE ®U W I8 SR $R &A1 11§ b 3y sifga gur
T fOdT fAgaR™ vMl, BRR BT AT & AT AW § aMid | 99
P ford Uy oMy BT BUT B € |

Sl I8 ISEINUT Bl SR B [ ifwgad gk el foar
fIeaR™m oM, S 48 99 AR I 55 SMPHfT MMeA, 8w AR,
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T HHAT TR HIUTT | 3T Pl Sl 2 fb 98 59 <R &
THeT 99 URAE & SR o9 b ford e =marera Rerd =mamera—

q@ <ATS SSMUGRI, [Tl H faie 21.07.14 BT T IH 4 BIOR
BT AT 3MUS g g faffie wrfar &) Sl |

TN 20.06.14
I — HIUTA, HOUO

Gehol Rig Areea]
= ATd AR e

qqTel, HOU0

43. We accept the argument of the prosecution that that stand
was taken in Crime N0.17/2013 to persuade the Courtdbr n
granting anticipatory bail to the applicant against whom
proceedings under Section 82 of the Code were alreadstads

to in connection with another crime. Hence, in our opiniba, t
grievance made by the applicant is not only misplaced but is
only a subterfuge.

44. That takes us to the argument that the applicant may be
granted bail in both the crimes and is willing to abide by any
strict conditions that may be imposed by the Court including to
keep himself away from the State of M.P. We have alreladit

with this aspect in the earlier part of the judgment and having
recorded the finding that since the investigation qua the
applicant in both the crimes is still in progress and taking

totality of the circumstances into account, releasing the
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applicant on bail is not advisable, atleast, till fiing of the
charge-sheet in Crime No0.17/2013 and final charge-sheet in
Crime No0.18/2013.

45. Accordingly, both these applications must fail and are,
thereforedismissed

46. We direct the Registry to retain copies of the compilations
containing the materials gathered by the Investigating Agency
during the further investigation after filing of the chargeeshe
Crime No0.18/2013 and in relation to the investigation in Crime
No0.17/2013 as well as the copies of the note indicating the
reasons for time taken to arrest the applicant till 06.14.201
Crime No0.17/2013 inspite of the order dated 29.10.2014%¢to
kept in sealed cover in the safe custody of the Registrar
(Judicial) until the disposal of the Special Leave Petitions filed

by the applicant.

(A.M. Khanwilkar ) (Sanjay Yaday)
Chief Justice Judge



