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HIGH COURT OF MADHYA PRADESH : JABALPUR

WRIT PETITION No.1719/2013

Sunpetpack Jabalpur Pvt. Ltd. Company

Vs.

State of Madhya Pradesh & others

____________________________________________________________

Shri  G.N. Purohit,  learned senior Counsel  assisted by Shri
Abhishek Oswal, learned Counsel for the petitioner.

Shri  Purushendra  Kaurav,  learned  Additional  Advocate
General  and Smt. Nirmala Nayak, learned Govt.  Advocate
for the respondents-State.
____________________________________________________________

Present : Hon’ble Shri Justice K.K. Trivedi
____________________________________________________________

O  R  D  E  R

(12/02/2015)

The singular question raised by learned senior Counsel

for the petitioner is that since in terms of the scheme made

by the  State  Government  subsidy was  being paid  to  the

small  industries  and  the  petitioner  was  admitted  to  the

benefit of the said scheme, if any amendment during the

currency of the scheme is made in the same, the petitioner

would be entitled to all the benefits.  However, since instead

of  giving  full  benefit,  only  the  rate  of  subsidy  has  been

extended to the petitioner for a period of three years and it

has  been  directed  that  instead  of  2%,  from the  date  of

amendment in the said scheme, the petitioner would get

subsidy at the rate of 5% on the interest amount and the

period  of  the  said  amended scheme would  not  be  made

available  to  the  petitioner,  the  present  writ  petition  has

been filed.

2. It is claimed by the petitioner that petitioner is a body

corporate  registered under  the  Companies  Act  as  Private
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Limited Company and is engaged in manufacture of molded

containers  and  items  indicated  in  the  writ  petition.   The

petitioner is registered as a small  scale industry with the

District Industry Center.  For the purposes of promoting the

small scale industries and their activities in the backward

area,  the  State  Government  made  a  scheme  granting

subsidy towards interest at the rate of 2% per annum on

term loan  dues  up  to  maximum of  Rs.25,000/-  per  year.

This subsidy was payable for a period of 3 years from the

date of  disbursement  of  the  first  installment  of  the term

loan.  An amendment in the said scheme was done by the

State  Government  on  26.03.2002,  according  to  which

interest subsidy was enhanced to 5% of interest on the term

loan for a period of seven years in Backward 'C' category of

district  and maximum limit  under  the scheme of  interest

subsidy  applicable  to  small  sector,  to  which  petitioner

belong, was enhanced to Rs.40 lacs from Rs.25,000/- per

year.

3. A  communication  was  made  by  the  Commerce  and

Industries  Department of  Government of  Madhya Pradesh

on  25.09.2003  clarifying  that  the  industries,  which  were

already availing benefit of  the interest  subsidy under the

scheme,  shall  be  entitled  to  take  benefit  of  amendment

made in the scheme. However, only the benefit of revised

rate of subsidy on interest was extended and the benefit of

extended period for payment of such subsidy was not made

applicable.   It  is  contended  that  in  case  the  amended

scheme  was  made  applicable  to  those  industries,  which

were already receiving the benefit  under the unamended

scheme,  as  a  whole  the  industries  should  have  been

extended the benefit of extension of period for grant of such

subsidy as if the industries like petitioner were admitted to

the privilege of amended scheme and their application for

extension of such benefit was to be treated one made under

the  amended  scheme.   It  is  contended  that  since  the
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amendment in the scheme was made when the beneficiary

period was continued, all those amended benefits were to

be made available to the petitioner in full and not in part.

The representation made by the petitioner was sent to the

State  Government,  which  was  duly  referred  for  final

decision, but the same has been rejected vide order dated

16.07.2009, therefore, this writ petition was required to be

filed.

4. The following reliefs are claimed by the petitioner in

this petition :

“(i) To  call  for  the records  for  the satisfaction of
this Hon'ble Court.

(ii) It  may  please  be  held  that  the  petitioner  is
entitled  for  benefit  of  extended  period  of
interest  subsidy  as  per  notification  dated
26.03.2002  and  25.09.2003  and  a  writ  of
mandamus  be  issued  to  the  respondents  to
grant  benefit  of  interest  subsidy  for  the
remaining  period  i.e.  from  27.09.2003  to
26.09.2007  totaling  to  Rs.2060104  to  the
petitioner.

(iii) Any other relief which this Hon'ble Court may
deem  just  and  proper  in  the  facts  and
circumstances  of  the  case  may  kindly  be
issued  in  favour  of  the  petitioner  along  with
cost of the petition.”

5. Upon service of  the notices of  the writ  petition,  the

respondents have come forward saying that time and again

schemes were made and there were rules framed by the

State Government for disbursement of the interest subsidy.

All  the conditions are mentioned in the said  rules  and in

accordance to the rules, the benefit is made available in the

subsidy  on  enhanced  rate  and  the  enhanced  period.

However,  in  the  return  the  statement  is  made  that  the

benefit  of  extended  time  limit  after  adjusting  time  and

amount of interest subsidy already availed would be made

applicable to the industries like petitioner.  Facing such a

situation that the averments made in the return would be
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treated  as  an  admission  of  the  respondents,  learned

Additional  Advocate  General  has  taken  time  to  produce

certain documents and a clarification of the stand taken by

the respondents.  It is contended that on a perusal of the

scheme placed on record as Annexure R-1, it would be clear

that  the scheme which was initially  made on 13.12.1979

was amended and new scheme was made.  The definitions

were prescribed in the said new scheme.  The eligibility of

the industries for getting the benefit of the scheme was also

specifically mentioned.  In fact the benefit was extended to

the petitioner under the scheme, which was in vogue on the

date when the application was made by the petitioner for

grant  of  such  benefit.   These  aspects  have  been  further

clarified by the respondents by filing certain documents on

record  along  with  a  memo  of  further  clarification.   The

original note-sheets have also been placed before the Court

for perusal.

6. Learned  senior  Counsel  for  the  petitioner  has

contended  that  if  the  interpretation  of  the  amendment

made in  the  scheme is  done,  it  would  be clear  that  the

amendment  was  made  applicable  to  all  those  industries,

which were already getting the benefit of subsidy scheme. It

is, thus, contended that the amendment cannot be treated

to  be one  made with  prospective  effect  and  it  would  be

applicable  to  those  industries  also,  which  were  already

admitted to the privilege of subsidy scheme.  It is further

contended by learned senior Counsel for the petitioner that

even  otherwise  the  respondents  have  discriminated,  the

petitioner,  as  in  respect  of  some  other  industries,  the

calculation was done and not only the rate of subsidy on

interest but the benefit of time extended by amendment for

grant of such benefit was also made available.  It is, thus,

contended  that  arbitrarily  the  benefit  is  denied  to  the

petitioner  by  the  respondents  in  the  garb  that  the

amendment is applicable with prospective effect.
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7. Per  contra  learned  Additional  Advocate  General  has

contended that such submissions are misconceived.  Since

the  scheme was made with  a  particular  purpose,  certain

benefits were extended to the industries already admitted

to  the  privilege  of  such  scheme,  amendment  would  be

applicable in case of those who are to be admitted to the

privilege of the scheme after the amendment made in the

scheme.  However, since the percentage of grant of subsidy

was enhanced, considering these aspects, for the remaining

period of benefit of scheme available to the earlier grantee,

the  subsidy is  paid  on revised rates.   This  itself  will  not

mean that the amendment in the scheme was made with

retrospective  effect.   Therefore,  the  benefit  of  the  time

extended under the amendment for grant of such benefit

would not be available to the petitioner.

8. Heard learned Counsel  for  the parties at length and

perused the record.

9. True  it  is  that  by  amendment  dated  26.03.2002  a

classification was added in the scheme.  As has been stated

herein  above,  at  the  initial  stage  when  the  scheme was

made  in  the  year  1979  or  even  in  the  year  1985,

classification  of  the  industries  was  not  done.   The  fact

further remains that industries have not been classified but

only the backward districts have been categorized by such

prescription.  This fact is clear from the provisions of the

rules.

10. The  Rules  prescribe certain  conditions,  fulfillment  of

which would make a small industry entitled to receive the

subsidy from the State Government.  However, no time limit

is prescribed in the said Rules as to up to what period the

subsidy would be payable.  For the first time in the year

1994,  industrial  policy  and action plan was made by the
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State Government and a specific provision was made under

the said plan for interest subsidy by formulating a scheme.

The quantum of subsidy was fixed and the duration of grant

of such interest subsidy was also fixed.  An amendment in

this scheme was made in the year 2002 as is clear from the

document placed on record as Annexure P-1, on 26.03.2002.

Though there was no categorization on earlier occasion in

respect of the industries, which were entitled to receive any

benefit  under  the  Scheme  but  the  said  provision  was

inserted  for  the  first  time  in  the  year  2002.   The  tribal

districts were categorized as 'A', 'B' and 'C' and the districts

without any industry.  Similarly, the quantum of loan was

made the basis for grant of subsidy for the particular period,

which was indicated in the said amendment in the following

manner :

“dzekad ftys dk oxhZdj.k dqy vf/kdre izfriwfrZ ik=rkof/k o"kZ
jkf'k yk[k :i;s esa

1. v Js.kh 10 5
2. c  Js.kh 20 6
3. l Js.kh 39 7
4. m/kksx fcghu ftys 40 7”

11. In  view  of  this  in  case  earlier  the  category  of  the

district was not made when the benefit of subsidy scheme

was extended to the petitioner, it cannot be said that the

petitioner would automatically be classified.  Precisely this

was the reason when the decision was taken by the State

Government  to  extend  the  benefit  of  enhanced  rate  of

subsidy on interest to the industries like petitioner.   This

was  the  reason  the  orders  were  passed  on  25.09.2003

saying that the petitioner would be entitled to the enhanced

rate of subsidy on interest for the remaining period of such

grant after 26.03.2002 but the subsidy which was already

paid prior to coming into force of the amendment was not

required to be enhanced.  It is also not in dispute that the

enhanced subsidy in terms of the amended provisions of the
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scheme was made applicable to the petitioner and the said

amount is paid to the petitioner.

12. Much is said about the words used in the amendment

and the clarificatory memo dated 25.09.2003.  A plain and

simple  meaning  of  such  a  letter  would  be  nothing  but

extension of the revised rate or enhanced rate of subsidy on

interest  to  every  such  entry,  which  was  admitted  to  the

privilege of the subsidy scheme and which was still entitled

to receive the benefit of subsidy after coming into force of

the  amendment.   However,  there  was  nothing  in  this

amendment  that  the  period  already  agreed  upon  by  the

State Government in the initial grant of subsidy benefit to

the  industries  like  petitioner  would  automatically  be

enhanced in terms of the amendment made in the scheme.

If the scheme is read in that context, it would mean nothing

but  that  the  amendment  in  the  scheme  was  made  with

retrospective  effect,  which  was  not  the  intention  of  the

State Government while making the amendment.  The rule

of  interpretation  do  not  permit  such  an  interpretation  as

from the simple language of the provisions if the intention

of  rule  maker  is  available,  nothing  can  be  added  in  the

same.   In  none  than  the  specific  words  the  State

Government  has  made  the  amendment  with  prospective

effect vide order dated 26.03.2002, which reads thus :

“e/;izns'k 'kklu
okf.kT; ,oa m|ksx foHkkx

ea=ky;
dzekad ,Q&20/26/22/ck/2002 Hkksiky] fnukad 26.03.2002

izfr]
 m|ksx vk;qDr]
e/;izns'k]
HkksikyA

fo"k; % C;kt vuqnku ;kstuk esa la'kks/kuA



8

e/;izns'k dh vkfFkZd fodkl uhfr ds ifjizs{; esa  jkT; 'kklu ds
Kkiu  dzekad  ,Q&1/78/11/c  fnukad  1.10.1985  ,oa  ,Q
16/2/94/2/ckh  Hkksiky]  fnukad  20.7.1994 }kjk  tkjh  C;kt  vuqnku
fu;eksa esa ,rn~ }kjk fuEukuqlkj la'kks/ku djrk gSA

fu;eksa ds iSjk  5 vuqnku dh ek=k esa fuEukuqlkj la'kks/ku fd;k
tkrk gS%&

leLr  vkS|ksfxd  bdkbZ;ksa  dks  foRrh;  laLFkkvksa@cSadks  }kjk  iznRr
fe;knh _.k VeZyksu tks fd LFkk;h iwaTkh fuos'k gsrq fn;k x;k gks] ij 5
izfr'kr izfr o"kZ  nu ij y/kq]  c`gn ,oa e/;e m|ksxksa  dh fuEukuqlkj
lqfo/kk nh tk;s %&

dzekad ftys dk oxhZdj.k dqy vf/kdre izfriwfrZ ik=rkof/k o"kZ
jkf'k yk[k :i;s esa

1. v Js.kh 10 5
2. c  Js.kh 20 6
3. l Js.kh 39 7
4. m/kksx fcghu ftys 40 7

vuqlwfpr tkfr ,oa  tutkfr ds  m|fe;ksa  dks  mlds  Kkiu dzekad  ,Q
16/2/94/11/ch Hkksiky] fnukad  20.7.1994  ls izHkko'khy funsZ'k ;Fkkor~
ykxw jgsaxsA

bl iz;kstu ds fy;s foRr foHkkx] e-iz- 'kklu] Hkksiky }kjk muds iz-
dz-109/5-18/2002/ch-8/IV fnukad 20.3.2002 ls Lohd`r iznku dh xbZ
gSA

e/;izns'k ds jkT;iky ds uke ls
rFkk vkns'kkuqlkj

lgh@&
(,e-,l- xaxks=k)

voj lfpo
e/;izns'k 'kklu

okf.kT; ,oa m|ksx foHkkx”

13. In view of the aforesaid analysis,  such a submission

made by the learned senior Counsel for the petitioner is not

acceptable.   Yet  another  reason  not  to  accept  such  a

submission is that in the note-sheet all these aspects were

deeply considered.  In none of the note-sheets, barring for

one written by the Minister, opinion was expressed that the
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amendment  is  to  be  made  applicable  with  retrospective

effect.  The opinion expressed by the Minister was simply on

the  analysis  that  the  benefit  is  to  be  extended  to  all

including those who were already admitted to the privilege

of  the  unamended scheme.   However,  this  fact  was  lost

note of by the Minister that the scheme as was available on

the  date  when  the  application  of  the  petitioner  was

considered, specifically prescribed a time limit for grant of

such benefit.  In none than the specific words the provision

was made in the scheme of 1985 in the following manner :

“The subsidy towards interest will  be 2% per
annum of the term loan due.  For Harijans and
Adivasis  it  shall  be  4% per  annum.  Interest
Subsidy shall  be payable  for a period of  3
years from  the  date  of  disbursement  of  1st

installment of the term loan.”

Even if the amendment made in Clause (5) of the scheme

vide  Annexure  P-1  dated  26.03.2002  is  considered,  the

particular  provision  fixing  time  limit  for  grant  of  benefit

made in the original scheme was not deleted and, therefore,

if  the  benefit  of  scheme  was  made  applicable  to  the

petitioner only for a period of three years, by amendment in

Clause (5) prescribing any specific period for the category of

the districts and the industries, it would not automatically

become applicable in case of the petitioner.

14. Learned senior Counsel for the petitioner has placed

his  reliance  in  certain  cases  and  has  contended  that  in

terms of the law laid-down by the Court, interpretation as

made by the respondents, is not permissible.  In the case of

Narsingh Extraction & Allied Products Pvt.  Ltd.  vs.

State  of  M.P.  & others,  (2010)  16 STJ  11 (MP),  the

question  before  the  Court  was  totally  different.   The

interpretation of  the clause and whether  the amendment

was  prospective  or  retrospective  or  whether  it  would  be

applicable to all or not including the previous grantee, was

not before the Court, therefore, the analogy as drawn by the
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Court in that case would not be attracted in the case of the

petitioner.  Similarly,  in  the case of  Collector of Central

Excise,  Bombay-I  &  another  vs.  Parle  Exports  (P.)

Ltd.,  (2010) 17 STJ 304 (SC),  the interpretation of the

entry already existing in the statute on the date of grant or

extension of benefit was the subject matter considered by

the  Apex  Court.   Again  interpretation  of  amendment

whether it is prospective or retrospective was not before the

Court and, therefore, the said analogy would again not be

applicable  in  the  case  of  the  petitioner.   Lastly  learned

senior Counsel for the petitioner has placed reliance in the

case of  Assistant Commissioner (CT) LTU & another

vs. Amara Raja Batteries Ltd., 2009 AIR SCW 5481,

and tried to emphasis that incentive or exemption are to be

made  applicable  for  those  who  are  invited  to  make

investment  in  undeveloped  area  and,  therefore,  making

application of the equality clause, the amendment made in

the  scheme is  to  be  treated  as  made  with  retrospective

effect  and  the  benefit  is  required  to  be  extended  to  the

petitioner.

15. For  the  aforesaid  simple  reason  that  amendment,

whether  is  made  with  retrospective  effect  or  prospective

effect  in  any scheme or act,  was not  the subject  matter

before the Apex Court in the aforesaid case and, therefore,

denial of any such opportunity to the petitioner in that case

or violation of the equality clause was not before the Apex

Court  for  consideration.   Of  course  if  the  amendment  is

made in the scheme with an intention to extend the benefit

to those who have already accepted the incentive and have

started their industries, the State Government was required

to make amendment with retrospective effect.  However, it

was not the intention of the State Government as inference

in that respect can easily be drawn from the wordings in the

amendment made in the scheme, therefore,  it  cannot be

said that equality clause under Article 14 of the Constitution



11

of India was violated by the act of the respondents-State.

The petitioner was granted the benefit of enhanced rate of

subsidy on interest for the remaining period for which the

petitioner  was  to  be  paid  the  subsidy  by  the  State

Government.   In  this  manner,  in  fact  the  petitioner  was

equally treated.  The petitioner has accepted the grant for a

limited period and, therefore, it is not open to the petitioner

to claim that even the extended period prescribed under the

categorization made in Clause (5) of the original scheme by

way of amendment, would be available to it.

16. In view of the aforesaid analysis, there is no merit in

the  writ  petition,  which  deserves  to  be  and  is  hereby

dismissed.  However, there shall be no order as to costs.

(K.K. Trivedi)
Judge

Skc


