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ORDER

Whether a Senior Auditor (Apprentice) appointed by
virtue of direct recruitment under Madhya Pradesh State Local
Fund Audit Subordinate Accounts Service Recruitment Rules,
1969 (for brevity ‘Recruitment Rules, 1969’) can be said to be
an appointment to Madhya Pradesh State Local Fund Audit
Subordinate Accounts Service from the initial date of
recruitment and joining as apprentice or from the date when he
is absorbed after completion of successful apprenticeship and
probation, is the issue which crops up for consideration.

2. The said issue crops up in the backdrop of the insertion

of sub-clause (g) under clause (ii) of Rule 2 of Madhya Pradesh
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Civil Services (Pension) Rules, 1976 (hereinafter referred to as
‘Pension Rules, 1976").

3. Clause (ii) of Rule 2 of the Pension Rules, 1976 is an
exclusion clause excluding the class of persons/government
servants from the applicability of Pension Rules, 1976. Sub-
clause (g) whereof mandates that the provisions of Pension
Rules, 1976 shall not apply to :

“Government servants appointment on or
after 1% January 2005 to the services and posts in
connection with the affairs of the State, either
temporarily or permanently”

4. Indisputably, in pursuance to the advertisement issued in
early 2003, applications were invited under the Special
Recruitment Drive to fill in the post of Senior Auditors
(Apprentice), Assistant Auditor and Assistant Grade III from
backlog of the post earmarked for direct recruit, the petitioners
were selected as Senior Auditors (Apprentice) and were
appointed by order-dated 25.8.2003. One such specimen order
is brought on record as Annexure P/2. The appointment as
evident from the order was on the following terms and

conditions :-

“(1) Ry @ I 99 T BRI UG 39 A H I
WG RS b UYs Dl AN dITHAN DR
5000—150—8000 H URM & dd=d IUYY 5000/— TG
T GRT Wgd 3 9«l < 8RT| 39 3@ ¥
HHAN BT Agifdd U4 AdeiRe UfRneror fear S
aom fowrfa orfivRer o m War  (TH.UUN) el
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YRT—Udh Td 9RT—al Iiol &R gefT | Rrge] safdy
o] FRA UR HHARI Bl UH dY & gRIlEr @y H
XTSI |

() Ry vd uRdlenm s@d # MUdT R Td
JMERY Faeidd 9 U9 o= a1 fafgq fovrfa odien
ART Udh U4 T IMUfeid WR | S«ilvl 7 &R R Al
Y U HIRON | SMYd! HAW FHG HY &l SR |
T fI9IY UdHxoT H Falwoi e HI Ud 3RO Bl
S gY SUd] HATY WA A ¥ Hedh Auied
& = et | Fgfaa & 51 | B |

@) W dwegs & ol § g e 2 ad
o e @l I THAUTE. WIEl STV HRA B
fafer S ot 9re § ' | @ S| den uRERe
IRSAT THUTE. UNIe Swivl 8 31 f[afsr v =
A B IMYR W G BHT | AT YRGS Hrefare
Uh 9§ B W R W T b U 3
RMATHI & folU IS IUT 9 8 A S ARIEH B
A W I | Wl 9Iftd A Se ud ug
SUALS B UR RITRITHIOT BT |

(4) HHAR DI YSRIUAT AU H fHdT W wE W
foa—favrr @ sravia fasll it @raferm § @1 S
BT | dT & SR B R IEa e )
FoRIeTeNs il & FuRIel BRAT 8 TG AT Aol
P GT AT & oGl FUR A AT wrd Afrard
g |

(5) 2 a¥ @1 Rge vd U 99 B WRIGEAT a H
i qoia: sReml grft qer 6l +ff w9y = @i
BRI qAIQ U ATE P Jd ol WR Harfa fbar <
ADHIT | PHARNT §RT ANDHIT HdT Bl R TH AT &
e o 9 o7 Bl Refd H U A8 b dad Ud Hwd
P AR AT BT T BRI TAT AMCH FHH (AT &l
BN B T H SAd TRIRT IO DI ISl Dl
TRE Il BT ST |
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6) PHARI B WI H TWRAAT DI o9 Rfder Fod
A B TG W A U9 IS IR ASIhd g [¥fda
o H HRax RIfdd Ao BT gAo-uE SuRerfa
gfided TRgd aRd IHI URJd BRAT BN | B W
JURIT B & Yd I= (Al Bl 3fefdl ISTdiy
IoTafd SRR sferaT dafeie Afee gRT fear war
IRA HIN gHAT—uF HH B W B A 9yl @
Ioerd fhar AT B URIA BRAT BN A1 B HefH
BN BT Hol A=l gATT—u=, ISR HRITAT B
Sifad Uoiige, Sfd JATI—u= &l |eanud Ui ud
AeAfOTs AT el GHI-USl b Fiud Ui Hqo
AU & dfed URJd HRAT BRI ol YHIOT-UF
AT & ggaTd a9 by SITaT |
7)) 3JE T omewr aRa dame ud Sifa
THIO-U & ATAT &I YaTen H o fhu o7 @ 2|
gfe gRT aRT |AU9 T WA BH  WRaN
URJd DR BT g fWMT gRT 3iue AR
AT H Ul fewoll eifdhd @&f SM R dohrd
gITT | AT ¥ UUE fhar S |
(8) il @I 3fUd UG UR IURT M Tg Mgfad
W WR A® 30.8.03 Th AMART U ¥ IR BT
BT | AT I YAIRG I ger arasr FRET A1
ST | Fgfad o1l iR IUReId 819 8 S dlg I
AT A8l f3am S |
(9) orfar HEwEyul —

SWRFITIR  FYfdd A9 S=a <Tad

Guedle  TWoRR  §RI Il HHid  Sg Ul
1730 /2003 ¥ faTiep 27.6.03 BT UIRT 3IARA 3 B
Aed | AFEG Ry & sifcd ol & el B )

5. Thus, as per condition No.1 the incumbents were
appointed as Apprentice for a period of two years on a pay of

Rs.5000/- per month, being the minimum of scale Rs.5000-
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150-8000. During which period they will undergo theoretical
and practical training whereafter they will have to pass
Subordinate Accounts Service Part I and Part II Examination.
After successful completion of apprenticeship, the incumbent
will be on probation for one year. Condition No.2 stipulated that
in case of unsatisfactory performance during the period of
apprenticeship and probation, the services would be dispensed
with. Condition No.3 mandates that the regular appointment in
the cadre would after successful completion of apprenticeship
and probation and in case the permanent post are not
available, they will be declared quasi-permanent till the regular
post is available. Condition No.5 provides for that the period of
apprenticeship and the probationer shall be treated as
temporary service.

6. The petitioners on completion of two years'
apprenticeship were appointed in the cadre in grade Rs.5000-
150-8000 on probation for a period of one year vide order-
dated 22.10.2005. The appointment were temporary. The order

states :

HATAATrd T qen R A daRier fovmr H
el M=l & A | Fgad e SIS dokierdl ol
S RT 2 auf &1 RIggg 3rafd gof &=+ vd fawrf
IR AT WAT WRIET (FT—Ud Ud &) Swivl fhy
S U I9Ih! BIRIMR T8Y &R & fadld d Qo
SRUTRT U W UH d¥ DI YR W IITHAE B0
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5000—150—8000 ¥ FRIGd HRd BY ITdb A & AHI
R &3 FRIte & Iravid Uee v Srar & |

7. The petitioners thereafter were appointed on regular
basis by order-dated 20.3.2008. The order states :-

“HEATEATd T dl R WY duRier fovrr A
Al =l & A ¥ Fge 9 s guRleral
ST 2 ¥ @7 fRIfRre] rafer dom U ay @l uRdler
gy Wk Ay 2003 H AT fhar AT AT| SHD GRT 2
gy HI Rl @ guf &= dem fovria ewefi=wer
SIGT T WRIETT (AT U TG Q) S0 B WD
AT 31 hHIb 173 /05 TaTferaR fedid 22

o

3TFca’ 2005 Ud 83,/06 TalfoldN fasIich 14.07.06 ERI
TP Iy &I gRAETE R =99 (5000—150—8000) H
g fobar am o |

1 TANgE WS HuEdl §RT Ud a9y @
URAIEE qof @1 ST gl & | 91 g9b [dog BIg
foaria o= /IRY o= / femae saa1fe &1 »ridarel
Ufshareli 8l € dAT g 9y 2004 ¥ 07 Tb b
Mo FRAEeral § fadl B W ' ol ure =€l
gs ol

A TAAFYad WU RIS §RT Uh ay @l
URAETay HamyE Yol #R o1 UR g gRdleate
A R uRdler R FRgfda A6 9 e 9y 91|
Frafdd arffe 9d9 gfg Ua™ &R+ o Wigld &l )
gl

8. That, the State Government vide notification no.F-
9/3/2005/fw/=rR dated 2.4.2005 issued by the Department of
Finance, Government of Madhya Pradesh while excluding the
Government Servant from the applicability of Madhya Pradesh

Civil Services (Pension) Rules, 1976 and Madhya Pradesh
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General Provident Fund Rules, introduced a contributory
pension scheme to the Government Servant appointed after
1.1.2005. A circular to that effect was issued vide No.

9/3/2003/f /=R, AraTel dated 13.4.2005.
9. That, a clarification in the following terms were issued
vide Government of Madhya Pradesh, Department of Finance
Circular No.F-9/3/2005/f=w/aR  dated 17.10.2006 in the
following terms :

Moktuk ykx gkur Bie/kh Litvhdj .k

fora— g s @ | fadid 1—1—2005  3rerdr
g 9% e B8N drel HHAIRAl I gRWiva
3R IS AN &f ST |

Fed:— fa¥TT &1 919, %, TH—9 /3 /2003 / 9 /4R,
fadT® 13—4—2005

AEAUCEl I & 3rfi9 Rifaer war g fafder ual
R f&id 1—1—2005 & U] Fgad HHaTRAl & fory
Hefd S9 fAid 13—4—2005 §RT URMING feraH
Ue ISl AR, DI TS B | Sad IR AT b
A H wfauy favm 7 a8 S 3T § f6 S
PRI /HHAR] qd F Ha1 H T JAT [ T4+
Frgfda qloadl /FuiRa a9 dfdsar grr e
1—1—2005 @ UTAI] &I T8 ©, S "eguey fafdd
Har (Ue) ¥, 1976 AR BRI M@ Jferardl UwH
AT AR B8R1 |
2. 39 Wdy # W e o ® O W
JAIBHRT / HHarl ST & 1—1—2005 & Yd | Y
e @ Rt dar 9 2 aen e fgfaa fMaiRa
I Ufohar gRT fRATd 1—1—2005 & U &1 T8 T,
U Al H AT fafaer war (ﬁ‘ﬂ;[) o, 1976
AN B | U SHaTRAl & AWl H e faMmT & |
&I 13—4—2005 §RT GRI AW UM AT AR
&1 BT |
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10. Further clarification in respect of Madhya Pradesh State
Local Fund Audit Subordinate Accounts Service, was issued on
30.12.2006 in the following terms :

“THhHid TH—10 /11 /2005 /% /AR —TUT efi=ver
Gl WAl (Rl dT WAl @ IM) aH—-1965 &
FH—22 AR Uag™ © f |a1 § ucder 39 | WRall
foar T e afdd 02 9¥ @ draEE & forg
Ry & U H WAl BT SRAN, 9 SIAEy @
SRTE H I VT URIEAUT UTgashA U8V AT BT a2
Al R wier Saivl w)el B O e
faffRea & | fvria o Sl @R o R Rifvrg
aRdlen R w1 § fgfaa &1 u gem uRaren @t
HIAMES Teb gy Bl B |

2. Jorqd Fram—9/ (6) 7 (@) 1 & AR uRdiemel=
Jafer a1 fRrfkig & $u § @ T Far ST 3N FAABR
W & T 8, B Hdd AT Sl B $9 UBR
AIUQY IR of@l HaT (Rl T {ar & )
ffm—1965 & UMY Hea @i & fquRd o
SR Il &1 A6 25.09.89 & LA FRT
R far o1 gar g | oifds deied f&d 25.00.89 |
gd & e SRl @1 RifRreqdr srafer o1 MR1dHRor
S el & ABIT |

3. YR H fAfdr fawmT &1 eifw\a Ut fdar
e IR Qa1 wxal |l & /9. e
|qAT /9 FaH—1961 @& WAl & 3TgHU BT AT |
3d: Y 1987 H HEAYSY IR of@l WAl H fgad
v Rifreget w1 fRifegar sraf @1 wdw sy A
fpar Smar 2, o o sl = fear T g 1

11. With the issuance of aforesaid clarification, demand was
raised by the members of State Local Fund Audit Subordinate

Accounts Service like the petitioners for extending them the
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benefit under the Pension Rules, 1976; rather, treating them as
a member of contributory pension scheme introduced from
1.1.2005. The claim was turned down on the ground that the
petitioners since were appointed to service after cut-off date
i.e. 1.1.2015, they are not entitled to be treated as member of
pensionary establishment under Pension Rules, 1976.

12. It is in this context the issue referred to above arises for
consideration.

13. However, before dwelling on the issue which crops for
consideration, relevant rules of Recruitment Rules, 1969 i.e.
Rule 2(h), 5 & Schedule I, Rules 6 and 7 are taken note of.
These Rules are in the following terms :

“2. Definitions :-

(h) 'Service' means the Madhya Pradesh State
Local Fund Audit Subordinate Accounts Service;

5. Classification, Scale of pay, etc.- The
classification of the Service, the scale of pay
attached thereto and the number of posts included
in the Service shall be in accordance with the
provisions contained in the Schedule I hereto
annexed:

Provided that the Government may, from
time to time add to reduce the number of posts
included in the service, either in a permanent or
temporary basis.

SCHEDULE 1
(Vide Rule 5)

MADHYA PRADESH STATE LOCAL FUND AUDIT SUBORDINATE
ACCOUNTS SERVICE
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Name of posts Number of Classification Scale of pay
included in the service  posts

(1) (2) (3) 4)
DUTY POSTS-
Senior Auditors 50 Class III 190-10-250
Ministerial -EB-121--300

6. Method of recruitment.- (1) Recruitment
to the Service, after the commencement of these
rules, shall be by the following methods, viz. -

(@) Dby direct recruitment by Selection;

(b) by promotion of members of the Madhya
Pradesh State Local Fund Audit Ministerial Service
who have passed the Examination;

(c) Dby transfer of persons from other services as
and when necessary under special circumstances.

(2) The number of persons recruited under
clause (a) of sub-rule (1) shall not at any time
exceed the percentage shown in Schedule II of the
number of duty posts (as specified in Schedule I).

(3) Subject to the provisions of these rules, the
method of methods or recruitment to be adopted
for the purpose of filling any particular vacancy of
vacancies in the Service as may be required to be
filed during any particular period of recruitment,
and the number of persons to be recruited by each
method, shall be determined on each occasion by
the Examiner.

(4) Notwithstanding anything contained in sub-
rule (1), if in the opinion of the Examiner the
exigencies of the Service so require, the Examiner
may, after consulting the Government, adopt such
methods of recruitment to the Service other than
those specified in the said sub-rule, as he may, by
order issued in this behalf, prescribe.

7. Appointment to the Service.- All
appointments to the Service after the
commencement of these Rules shall be made by
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the Examiner and no such appointment shall be
made except after selection by one of the methods
of recruitment specified, in rule 6.

13. Probation.- Every person directly recruited to
the Service shall be appointed on probation for a
period of THREE years as apprentice and will be
required to pass the Examination during this
period.”

14. Evident it is from the combined reading of aforesaid
Rules that Senior Auditor is a cadre post under the Recruitment
Rules, 1969.

15. Madhya Pradesh Fundamental Rule 9(4) defines the word
‘cadre’ to mean the strength of a service or a part of a service
sanctioned as a separate unit. Apparent it is from Rule 5 and
Schedule I appended thereto that the post which exists in a
cadre is that of Senior Auditors and there is no post like Senior
Auditors (Apprentice). True it is that it is within the competence
of the State to create as much as cadre post as the
administrive exigency warrants in service but, that is not the
case presently. In Dr. Charkardhar Paswan vs State of

Bihar AIR 1988 SC 959, their Lordships while dwelling on

the distinction between cadre and service, were pleased to
observe :

7-A. ... In service jurisprudence, the term ‘'cadre'
has a definite legal connotation. In the legal sense,
the word 'cadre' is not synonymous with 'service'.
Fundamental Rule 9(4) defines the word 'cadre' to
mean the strength of a service or part of a service
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sanctioned as a separate unit. The post of the
Director which is the highest post in the
directorate, is carried on a higher grade or scale,
while the posts of Deputy Directors are borne in a
lower grade or scale and therefore constitute two
distinct cadres or grades. It is open to the
Government to constitute as many cadres in any
particular service as it may choose according to the
administrative convenience and expediency and it
cannot be said that the establishment of the
Directorate constituted the formation of a joint
cadre of the Director and the Deputy Directors
because the posts are not interchangeable and the
incumbents do not perform the same duties, carry
the same responsibilities or draw the same pay.
The conclusion is irresistible that the posts of the
Director and those of the Deputy Directors
constitute different cadres of the Service. It is
manifest that the post of the Director of Indigenous
Medicine, which is the highest post in the
Directorate carried on a higher grade or scale,
could not possibly be equated with those of the
Deputy Directors on a lower grade or scale.”

16. Applying the said principle in the case at hand, in
absence of a cadre of Senior Auditor (Apprentice), it can safely
be said that the appointment through direct recruitment as
Senior Auditor (Apprentice) is, under rule, an appointment as
Senior Auditor, which is a part of service. In this context,
reference can be had of a decision in G.R. Luthra vs Lt.
Governor AIR 1974 SC 1908, wherein it is observed :

27. In Fundamental Rule 9(22) "permanent post"
means a post carrying a definite rate of pay
sanctioned without limit of time. Fundamental Rule
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9(30) defines "temporary post" as a post carrying a
definite rate of pay sanctioned for a limited time.
Temporary posts may be posts created to perform
the ordinary work for which permanent posts
already exist. Temporary posts may also be
temporary addition to the cadre of a service.
"Cadre" in Fundamental Rule 9(4) means the
strength of a service or part of a service sanctioned
as a separate unit. In the case of a temporary
addition to the cadre of a service the power of the
authorities to create such a post will depend on the
provisions of the Rules. Isolated posts may be
created for the performance of special tasks
unconnected with the ordinary work which a
service is called upon to perform. Such temporary
posts are treated as unclassified and isolated ex-
cadre posts. Here again the power to create the
post depends on the provisions contained in the
Rules. Where however temporary posts are
considered as temporary additions to the cadre of a
service the incumbents of those posts will draw
their time scale pay.”

17. Thus, when a post is a cadre post that is part of service
an appointment to such post is an appointment to service.

18. Furthermore, the scheme of Recruitment Rules, 1969 is
that, with selection through direct recruitment, the incumbent
is appointed on probation, which is in two parts. First two
years, the selectee has to undergo an apprenticeship and after
passing the examination, he has to undergo probation for one
year before being confirmed in service. These three years are
the part of duty he has to undergo on his appointment in

service. Thus, even these three years are the services rendered
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by an incumbent appointed as Senior Auditor. It cannot,
therefore, be said that an incumbent appointed as Senior
Auditor by direct recruitment by selection is not appointed to
the State Local Fund Audit Subordinate Accounts Service and
that the appointment to service is deferred till he has
successfully completed his probation period which includes
apprenticeship. There is no such provision in the Recruitment
Rules, 1969. Rather, it is an appointment to a post in
connection with service of the State and the confirmation is of
appointment to the post is subject to successful completion of
the probation period of three years including two years’
apprenticeship.

19. In view whereof, the appointment of petitioners by direct
recruitment to the State Local Fund Audit Subordinate Accounts
Service is with effect from 25.8.2003 i.e. the initial date of
appointment and not from 22.10.2006, when they successfully
completed the probation period, as construed by the
respondents. Rule 15 of Pension Rules, 1976 is, therefore, to
be understood in the light of above analysis. It (i.e. Rule 15)
envisages :

“Counting of service as apprentice. — Service
as an apprentice shall not qualify, except in cases
where it qualifies under the pension rules
applicable at the time when the service was
rendered”.
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20. In the case at hand, the petitioners being appointed as
Senior Auditors which is a cadre post in service and not as
apprentice, an apprenticeship during probation cannot, in the
considered opinion of this Court, be construed as service
rendered as apprentice as would deprive them from counting
the period as service period. In this context, reference can be
had of a decision in M.P. Pradhan vs Union of India AIR

1990 SC 891, wherein it has been held :

"5. We have examined the admitted entries in
the service book of the appellant which are on the
record. These entries show that the appellant
joined service as paid apprentice on substantive
permanent basis on 1st of July, 1937. It is correct
that from 1st of July, 1937 upto 1st of August,
1941 he has been shown in the service book to be
appointed in officiating capacity to various posts
but the fact remains that his basic appointment as
paid apprentice was permanent. The finding of the
Tribunal that the appellant was made permanent
for the first time as Copyist on 1st August, 1941
cannot be accepted in the face of clear entries in
the service book showing that he joined as paid
apprentice on permanent basis on 1st of July,
1937. Joining as paid apprentice on
permanent basis cannot be anything else but
entering Government service on permanent
basis and since the entry was before 31st March,
1938 Fundamental Rule 56(c)(i) is attracted and
the appellant is entitled to remain in Government
service till the age of 60 years.”

21. Thus understood, decision taken by the department in

not treating the petitioners as not borne on pensionable
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establishment cannot be countenanced. The petitioners being
appointed to service prior to 1.1.2005, are amenable to the
provisions of Pension Rules, 1976. The issue is, accordingly,
answered in favour of the petitioners and similarly situated
other Senior Auditors appointed prior to 1.1.2005 to Madhya

Pradesh State Local Fund Audit Subordinate Accounts Service.

22. In the result, petition is allowed to the extent above. No

costs.

(SANJAY YADAV)
JUDGE



