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ORDER

1. Order-dated 5.3.2013 passed in Regular Civil Suit
No.A/625/2011, whereby an application under Order 1 Rule
10 of the Code of Civil Procedure, 1908 filed by the
petitioners, has been dismissed, is being assailed vide this
petition under Article 227 of the Constitution of India.

2. The Civil Suit in which petitioners sought impleadment
is at the instance of respondent No.1 for declaration,
permanent injunction and declaration that Will dated

12.1.1991 and Letter dated 3.1.1955 is forged and non est in
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the eyes of law and for recovery of possession against
respondents No.2 to 9 in respect of Cottage No.9 bearing
Khasra No.65 (though petitioner alleges that the suit
property is situated over Khasra No.56, 64 and 65) situated
at Sultania Road, Koh-e-Fiza, Bhopal admeasuring 1.46
acres, on the plea that respondents No.2 to 9 have
manufactured a forged and fabricated Will stating that their
father Captain Asadullah Khan had given the suit property;
whereas, his father was not the owner of suit property but
was given for residence by Late Nawab Hamidullah Khan
being an A.D.C. The title over the suit property is being set
up by the plaintiff on the contentions that Begum Saleha
Sultan, daughter of Begum Mehartaj Nawab Sajida Sultan
had gifted the suit property vide Memorandum of Oral Hiba
dated 29.8.2000 to him, as such he became the owner of the
suit property. And, three of the respondents were in
permissive possession over parts of suit property who started
claiming ownership over it on the basis of forged Will.

3. Petitioners on the plea that mother-in-law of petitioner

No.1 and grandmother of petitioners No.2 to 4, Begum
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Mehartaj Nawab Sajida Sultan, daughter of Nawab
Hamidullah Khan, was the Ruler of Bhopal, declared as such
under Article 366(22) of the Constitution of India. That, after
the death of Nawab Hamidullah Khan, she (Begum Mehartaj
Nawab Sajida Sultan) was recognized as his heir and
successor to his entire properties and assets. It is contended
that the petitioners being the joint owner of the suit property
having 50% share in the same, Begum Saleha Sultan had no
right to give away the property in gift to respondent No.1. It
is further contended that Begun Saleha Sultan had earlier
filed a Civil Suit No.36-A/99 in respect of Khasra No.56, 64
and 65 and other properties of Nawab of Bhopal; wherein
she admitted of having small share in the properties and rest
of the properties belong to Nawab Mansur Ali Khan Patoudi
and her sister Begun Sahiba Sultan. It appears from the
pleadings that said suit has been dismissed and First Appeal
No0.258/2002 is pending in our High Court. Apparently, the
petitioner does not gain any ground on the basis of same

pleadings in said suit.



Writ Petition No.13246/2013

4. It was further contended that the suit property as well
other properties of Begum Mehartaj Nawab Sajida Sultan was
also subject matter of the Civil Suit filed by younger sister of
Begum Rabia Sultan, which was decided in favour of Begum
Mehartaj Nawab Sajida Sultan; whereagainst, First Appeal
N0.296/2000 is pending before our High Court.

5. It was also the contention of petitioners in an
application under Order 1 Rule 10 CPC that one more civil
suit was filed by one Begum Suraiya Rashid and others,
which was dismissed in favour of Begum Mehartaj Nawab
Sajida Sultan; whereagainst, First Appeal being F.A.
No.437/2000 in pending.

6. It was contended that Begum Saleha Sultan had also
filed a Civil Suit : RCS No.12-A/2002 for rendition of accounts
in respective of entire properties of Nawab of Bhopal claiming
25% share therein. The trial Court as evident from the
pleadings has declined to decree the suit for partition.

7. On the basis of these facts, it was contended that since
no partition of the suit property has taken place between the

legal heirs of Begum Nawab Sajida Sultan, no legal heirs of
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Nawab of Bhopal could alienate, sell or gift the properties of
Nawab and as per the judgment in two civil suits which are
subject matter of challenge in F.A. No0.296/2000 and F.A.
No.437/2000.

8. With these facts at hand, petitioners sought
impleadment in the Civil Suit filed by respondent No.1 vide
application under Order 1 Rule 10 CPC.

9. Respondent No.1 opposed the application for
impleadment contending inter alia that the applicants who
claim their right through Begum Nawab Sajida Sultan cannot
be permitted to set up their independent right over the suit
property without their being a definite declaration by a Court
of law that Begum Nawab Sajida Sultan had limited rights
over the property she inherited, as could have created clog
on her right to gift the property of which she was absolute
owner. While denying the contention that the suit property is
part of Khasra No.56, 64 and 65, it was contended that
Khasra No.56 is a Public Road whereas Khasra No.64 is

recorded in the name of Government.
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10. The trial Court vide impugned order rejected the

application on the following findings :-

“JATAGHITI B AR W UK A T & T2
UHR § & TaE gHe ool T & &7 I S
AN S9! gAT AIfoal ool bl T gg ol |
AISET Gead & Jg a¥ 95 H g3 | SAdI AHfd &
JATET 9T & IR g HYR el WA Ucial gd T
AY Y AN DI W@IHAT & YT AelET oo Ud
AdIET god™ gs | d1al g1 o719 |efed & ey 9 ara
Uy fHar T & 99 9Wid & Weg W B4l Bl adid
a1 fenfea & fear T 71 S wwufd @ wdy #
AU AEAEG ST e H dfdd g1 ueRe &
FRIARUT & foRl I8 W1 oawd UefdR 2| o S
RO H UABR IR S BT 3N &7 S |

M U3 @& wHdE # Al wfifen SR gwr
W BT 9a UF U fHAT T 2| ardl B IR W uRdd
TaE & T 39 UBR T b W FaR 56 @ I Teh
R Red | TET AdR 64 ARAA DI YA T | SMAGHIT
P AR A SIAAT IHfed & Adg H blg gxdrdol U gl
fhar T B | 99D ERT UK &1 ¥ IMAGHII Dl DIy

Hag 8 2| 39 WY H AMASHIT YUH H @ R
PR Fhd T AT AASHI0 &I grar R aifva foar
ST |
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IHAYT BT GAT TAT| YR BT Al ham

77| fOdT e 3E Sooll WA A9 gHIe Sool’dl &

TR TSl & Uq W BRI 9 999 gHIq Soalidl &
T8 TSRl & U§ W BRRG I AMd gHIG Ioall @l
ERI IAd UdT @& dIcl HAe—9 Fa & foa faar
TAT oT| JAD U P IEATET 28296 B B S |
giarsy e 1 9 8 SHd 98 dfed © | e S9a
T & Holl eweR aAITHHT 12,1091 BT 947 foram 2 |
I I AU AHfcd BT WR "ivd fhar Sirg e
JHRITAAT 121,91 AR 3455 FHefad B 9 R
aifvd fHar S |

39 UPHR ddl B AR W UK & B IIJER
IAD AT BT 7919 THIGSeddl | UK Bl HHIB—9 Dl
IR & g H glaaranTor 9 fdarg g1 g
ST AT SR @1 3R ¥ ATIe- UF H Sl d2a &fefd
fhaT T 2| ID SITAR A1 sHIaSedll Wi b g &
qIe I FHfcd @ aIRATard HYR 3fell Wi yeidl qr
a1 g Afee god™ IR Heal god™l 8s T ORI
d9R 56,64 3R 65 & Wayg H A= =yl | vy
gd & @) erdiiel AFF S <Irared # dfdd 2

3{: URIA AHS H IMMAGHIOT DI Al YeTHR F1T

SAr § Al S9d a8 @l qigeddl d¢il dl UaReT H
gAId & Gag H IeUw 953l Bl U< & IMER
R RIEROT Sxet § 1 Jrgfaerr gnfl |
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HEIey  JAMEGHY g9 H fJareuw fa=gen &
FRIERT B oMaedd Ud U9l UeTHR BT A8l ORI

ST 2 |

HARISY ATASHII Bl AR F UId ATde- I
3freel 1 g™ 10 AR FRed =i fear s 21

11. The impugned order is being challenged on the ground
of it being based on misconstruing the facts and law. It is
urged that under the garb of challenge to Will, the plaintiff
intends to seek declaration over the suit property on the
basis of Hiba which happens to be executed by the person
through whom the petitioners have inherited various
immovable properties including Khasra No.65, therefore, they
are the necessary party in the suit. It is urged that even if
the plaintiff looses the suit, there will tacit declaration of suit
property in favour of the defendants, respondents No.2 to 9

who are real brothers of the plaintiff. Reliance is placed on

the decisions in Savitri Devi vs District Judge Gorakhpur
AIR 1999 SC 976, Nirmala Dharsingh Baghela vs

Ranjit Singh Amarship Dhuman 2000 (3) MPL] 218,

Sultan Khan vs Rehman Khan 1999 (1) MPLJ] Note 6,
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Sukhram vs Sarjubai 2005 (2) MPHC Today 44 and

Jagannath Prasad Son vs Laxmi Narain Soni and Razia

Begum vs Anwar Begum AIR 1958 SC 886 to bring

home the submissions that being a necessary party, the
rejection of application under Order 1 Rule 10 CPC deserves
to be set aside.

12. Respondent No.1 on his turn, has supported the
impugned order. It is urged that the respondent is claiming a
right on the basis of title conferred on him by virtue of a gift
by Begum Saleha Sultan who was having an absolute right to
transfer the property by Memorandum of Oral Hiba. It is
urged that even if the claim of petitioners is taken into
consideration that no individual share was delineated to any
of the successors of Late Begum Mehartaj Nawab Sajida
Sultan, then also it was within the right of Begum Saleha
Sultan to transfer from undivided share. The later submission
are on the basis of principle of law laid down by a Full Bench,

High Court of Patna in Commission of Income Tax, Bihar

vs Sayed Saddique Imam AIR 1978 PATNA 197,

wherein on a reference made under Section 256(1) of the
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Income Tax Act, 1961 for opinion on the question of law as
to “whether on the facts and in the circumstances of the
case, the income from the house property falls for inclusion
in the total income of the assessee ?” learned Judge
Shambhu Prasad Singh concurring with the majority view,
expressed his opinion on the distinction between Hiba (gift
pure and simple) and Hiba-bil-Iwaz (gift for consideration)
observing :

“23. .. The Mohammedan Law makes a distinction
between Hiba (gift pure and simple) and Hiba-bil-
Iwaz (gift for consideration). According to the
original concept of the Mohammedan Law, Hiba-bil-
iwaz was also not a sale for it contemplated either
a gift the consideration of which was natural love
and affection which was not a property or even
where the Iwaz or consideration was a property, it
was not stipulated for at the time of the gift. In
such cases thus there were two gifts which were
not simultaneous and did not constitute one act,
One was of the property gifted by the donor in
favour of the donee and another of the property
which was Iwaz or consideration by the donee in
favour of the donor. In such cases an undivided
share in the property capable of division could not
be lawfully transferred for its possession could not
be delivered and the gift could not be completed
unless the possession was delivered. To avoid this
difficulty the Muslim Jurists of India recognised a
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kind of transaction in which the transfer of property
by both parties to the transaction was only one act.
As it was really not a gift pure and simple but a
sale in the real sense of the term, even an
undivided share in property known as Musha could
be made subject-matter of the transaction. Such
transactions also came to be known as Hiba-bil-
Iwaz in India. A gift by a Mohammedan in lieu of
the dower debt after the marriage has taken place
has always been held by judicial decision to be a
Hiba-bil-Iwaz which is really a sale of property
within the meaning of Section 54 of the Transfer of
Property Act and if the value of the property
transferred is more than Rs. 100/- then unless a
deed is executed and registered the transaction
confers no title. ..”

13. The distinction between Hiba and Hiba-bil-Iwaz as
adverted to when applied in the facts of present case, wherein
respondent No.1 has laid a claim on the basis of Memorandum
of Oral Hiba, the copy whereof is brought on record, which
expresses in clear terms :

“That, during the life time of Her Highness
Mehr Taj Nawab Sajida Sultan Begum, the
relationship between the two families continued.
The amicable relationship between the two
families continues even today, as it had done so
earlier.

That, this Oral Hiba was made in favour of
Party No.2 in view of the fact that Party No.2 has
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also rendered many services and has been of
assistance to Party No.1 in all occasions and in
helping, looking after and being the guardian to
her son Md. F. Faiz Bin Jung for whom Bhopal
City was hew and also in view of the fact that
Party No.1 is advancing in her age. Looking to all
the circumstances, the Party No.1 made the oral
Hiba as stated on 10.8.2000".

- leaves this Court to think that in case of Hiba, which is
gift pure and simple, on undivided share in property known as
Musha could not be a subject matter of transfer. It appears
that the plaintiff being aware of this aspect has brought a suit
for declaration of title on the basis of Hiba. The suit being not
only for declaring the Will in question as null and void but also
for declaration of title, makes the petitioners necessary party,
because the declaratory relief sought on the basis of Hiba will
not be complete, unless the heirs of the donor are made party,
as it will be an issue whether donor had a right to give in the
gift from the undivided share.

14. It is a settled principle of law regarding impleadment that
though the plaintiff is dominus litis; however, for determining
whether a person is a necessary party; two tests are to be

satisfied, viz. (i) there must be a right to some relief against
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such party in respect of manner in the proceeding in question;
and (ii) it should be possible to pass an effective decree in the
absence of such party [Please see Deputy Commissioner vs
Ramkrishna AIR 1953 SC 521].
15. Even the principle of law laid down by the decisions relied
on by the petitioner is in consonance with the law laid down in
Deputy Commissioner (supra).
16. The impugned order when adjudged on the basis of
above analysis cannot be given the stamp of approval, as it
takes into consideration only one of the relief sought i.e. the
declaration that Will in question is null and void and had
glossed over the relief of declaration of title on the basis of
Memorandum of Oral Hiba.
17. Though a reliance is placed by respondent No.1 in the
decision rendered by the Apex Court in Ramesh Hirachand
Kundanmal vs Municipal Corporation of Greater Bombay
(1992) 2 SCC 524 wherein it is held —
“14. It cannot be said that the main object of the
rule is to prevent multiplicity of actions though it may
incidentally have that effect. But that appears to be a
desirable consequence of the rule rather than its

main objectives. The person to be joined must be
one whose presence is necessary as a party. What
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makes a person a necessary party is not merely that
he has relevant evidence to give on some of the
questions involved; that would only make him a
necessary witness. It is not merely that he has an
interest in the correct solution of some questions
involved and has thought or relevant arguments to
advance. The only reason which makes it necessary
to make a person a party to an action is that he
should be bound by the result of the action and the
question to be settled, therefore, must be a question
in the action which cannot be effectually and
completely settled unless he is a party. The line has
been drawn on wider construction of the rule
between the direct interest or the legal interest and
commercial interest. It is, therefore, necessary that
the person must be directly or legally interested in
the action in the answer, i.e., he can say that the
litigation may lead to a result which will affect him
legally that is by curtailing his legal rights. It is
difficult to say that the rule contemplates joining as a
defendant a person whose only object is to prosecute
his own cause of action. Similar provision was
considered in Amon v. Raphael Tuck & Sons Ltd.,
(1956) 1 All E.R. 273, wherein after quoting the
observations of Wynn-Parry, J. in Dollfus Mieg et
Compagnie S.A v. Bank of England,(1950) 2 All
E.R.611, that the true test lies not so much in an
analysis of what are the constituents of the
applicants' rights, but rather in what would be the
result on the subject-matter of the action if those
rights could be established, Devlin, J. has stated :

"The test is "May the order for which the
plaintiff is asking directly affect the intervener in the
enjoyment of his legal rights."”

The principle of law laid down in this case is of no
assistance to the respondents; rather, when closely scrutinize,

helps the petitioners in its applicability.
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18. Having thus considered, the impugned order-dated
5.3.2013 is hereby set aside. Application filed by the petitioners
under Order 1 Rule 10 CPC is allowed. Respondent No.1 is
directed to implead the petitioners as defendants.

19. Petition is allowed to the extent above. No costs.

(SANJAY YADAV)
JUDGE



