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IN THE HIGH COURT OF MADHYA PRADESH

AT JABALPUR
BEFORE

JUSTICE SUJOY PAUL
&
JUSTICE ACHAL KUMAR PALIWAL

CRIMINAL APPEAL No. 134 of 2013

BETWEEN:-

1. DARA SINGH S/0 HUKUM CHAND
GUJAR, AGED ABOUT 26 YEARS,
R/O VILLAGE DADIYA, TAHSIL
PIPARIYA, DISTRICT
HOSHANGABAD (M.P.)

2. PANCHAM @ GULAB SINGH S/O
HUKUM CHAND GUJAR, AGED
ABOUT 32 YEARS, R/O DADIYA,
TAHSIL PIPARIYA, DISTRICT
HOSHANGABAD (M.P.)

3. RAKESH @ NAATI BHAIYYA S/O
MEHERBAN SINGH GUJAR, AGED
ABOUT 25 YEARS, R/O DADIYA,
TAHSIL PIPARIYA, DISTRICT
HOSHANGABAD (M.P.)

4. SUNIL VERMA §S/O DHANRAJ
VERMA, AGED ABOUT 33 YEARS,
R/O SILARI, TAHSIL PIPARIYA,
DISTRICT HOSHANGABAD (M.P.)

5. ROOPRAM @ JAGDISH §S/O
MAKHAN SINGH GUJAR, AGED
ABOUT 31 YEARS, R/O PATHARI,
TAHSIL SOHAGPUR, DISTRICT
HOSHANGABAD (M.P.)

6. RAHUL S/O RAJU @ KHUMAN
SINGH GUJAR, AGED ABOUT 23
YEARS, R/O VILLAGE DADIYA,
TAHSIL PIPARIYA, DISTRICT
HOSHANGABAD (M.P.)
..... APPELLANTS
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(BY SHRI A.K. JAIN - ADVOCATE FOR APPELLANTS NO.1, 2, 3, 5 AND 6)
(BY SHRI A.K. JAIN - ADVOCATE FOR APPELLANT NO.4 AS AMICUS

CURAIE)

AND

THE STATE OF MADHYA PRADESH
THROUGH: POLICE STATION,
PIPARIYA, DISTRICT,

HOSHANGABAD (M.P.)

Reserved on :19.07.2023
Pronounced on :02.08.2023

This criminal appeal having been heard and reserved for
judgment, coming on for pronouncement on this day, Justice Achal
Kumar Paliwal pronounced the following:

JUDGMENT

This is an appeal filed under Section 374(2) of the Code of
Criminal Procedure, 1973 (in short “the Cr.P.C.”) against the judgment
dated 11.01.2013 passed in Sessions Trial No.238/2008 by learned

Additional Sessions Judge, Pipariya, District Hoshangabad, whereby the
appellants were held guilty for commission of following offences and

were sentenced as under:-

CONVICTION SENTENCE
Section Act Imprisonment Fine Imprisonment in
default of
payment of fine
302/149 (on two | IPC R.IL. for life each. | Rs.500/- each. | R.L. for  six
counts) months.
307/149 IPC R.L. for 10 years | Rs.300/- each. | R.I. for three
each. months.
148 IPC R.I. for 3 years | Rs.200/- each. |R.I. for two
each. months.
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2. That, the case of the prosecution in brief is that one Sahab Van, a
relative of the deceased, was incarcerated in the jail at Pipariya in a
murder case. Bail was granted to him by the High Court. The two
deceased, accompanied by Vinod (PW-2), Vinod (PW-4) and Pramod
(PW-18), had gone to the Court at Pipariya on 20.06.2008 to furnish bail
for Sahab Van. Bail was furnished and a release warrant obtained. At
about 02:15 pm, the complainant party, accompanied by a Court Peon,
with the release warrant started for the jail. Pratap Van and Sonu Van
were seated on a motorcycle ridden by Vinod (PW-2) & Vinod (PW-4)
was on a second motorcycle along with Pramod (PW-18). A Court Peon
was on third motorcycle. When the complainant party reached near St.
Joseph Convent School on the way to the jail, a Bolero Jeep dashed the
motorcycle, on which the deceased & Vinod (PW-2) were seated, from
behind. The motorcycle and its occupants fell on the ground & thereafter,
appellants Dara Singh, Pancham, Rahul, Sunil, Rakesh get off the Bolero
& at this time, appellant Jagdish also came on motorcycle and all of them
fired at the deceased and Vinod (PW-2). As a result of this firing, Pratap
Van and Sonu Van succumbed to their injuries on the spot. Vinod Singh

Thakur (PW-2) sustained bullet injuries but survived the attack.

3. That, after the incident, Vinod (PW-2) was taken to CHC Pipariya
for treatment & there, he lodged Dehati Nalishi (Ex.P-3) & Dehati marg
intimation (Ex.P-2) & the same were scribed by investigating officer
Mahendra Singh Meena. Dr. A.K.Agarwal conducted postmortem &
prepared autopsy reports. Dr. A.K.Agarwal, Dr. Ravindra Gangrade &
Dr. Rajesh Sharma treated injured Vinod (PW-2) & prepared medical
reports. Investigating officer Mahendra Singh Meena conducted
investigation & during investigation, he prepared Naksha Panchaynama,

recorded statements of witnesses, effected various recoveries, including
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recoveries from appellants in pursuance of their memorandums, sent
recovered items for FSL/Ballistic examination & obtained FSL/Ballistic
reports etc. After completion of investigation, charge sheet was filed in
the court of JMFC Pipariya against appellants, including co-accused
acquitted by the trial court & the case was received by sessions court after
committal.

4. The trial court framed the charges against appellants Dara Singh &
Rahul u/s 302 (two counts), 307, 148,149, 120-B of IPC, against
appellants Pancham, Rakesh, Sunil & Rupram alias Jagdish u/s 302 (two
counts), 307, 148,149, 120-B of IPC & u/s 25(1-B) (a), 27 Arms Act &
against co-accused Rajendra & Ravi Kiran u/s 302 (two counts), 307,
120-B of IPC. The appellants/co-accused pleaded not guilty & they
claimed to be tried for the offences they were charged with. To bring
home the charge against the appellants, the prosecution examined in all
35 witnesses. The prosecution also brought on record documentary
evidence through aforesaid witnesses. After completion of prosecution
evidence, appellants were examined u/s 313 CrPC. The appellants
pleaded total denial & stated that they have been falsely implicated. After
evaluating the evidence that came on record, the learned Additional
Sessions Judge vide judgment dated 11.01.2013, convicted the appellants
for the offences u/s 302/149 (two counts), 307, 148 of IPC & sentenced
them as mentioned above but acquitted appellants with respect to the
remaining charges & also acquitted co-accused Ravi/Rajendra with
respect to charges levelled against them.

Submissions of learned counsel for the appellants:-

5. Learned counsel for the appellants submits that the learned trial
Judge has erred in holding that the appellants were involved in the

incident in which Pratap Van and Sonu Van were murdered and Vinod
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(PW-2) was injured. It is submitted that there is no legal evidence to
connect the appellants with the above mentioned assault. The learned trial
Judge erred in law in accepting the Dehati Nalishi (Ex.P/3) as the
substantive piece of evidence. Vinod (PW-2) has stated in Court that he
could not see his assailants and he did not lodge the report (Ex.P/2). In
view of this matter, the report (Ex.P/2) looses all significance as the said
report does not constitute substantive evidence. The learned trial Judge
erred in accepting the evidence given by Manju (PW-14) and Virendra
(PW-15) that the names of the assailants had been given to them by Vinod
(PW-2). Vinod (PW-2) having denied the fact that he identified the
assailants and that he gave out the names of the assailants to the above
two witnesses. The evidence of Manju (PW14) and Virendra (PW15)
amounts to hearsay evidence and as such is inadmissible.
6. That, the learned trial Judge erred in holding that Pramod (PW-18)
had witnessed the assault. It is submitted that this witness was not present
during the occurrence and that he was pressed into the service as an eye-
witness two days after the murder. The above submission is based on the
following facts and circumstances:-
(a) He is a resident of Itarsi ie. at a distance of about 60
kilometers from Pipariya.
(b)  After the assault was over and the assailants had fled, he did
not render any assistance to Vinod (PW-2) his bosom friend.
(c)  Even though he passed in front of the Court premises and the
police station immediately after the occurrence, he did not
lodge any report nor informed anybody regarding the

incident.
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(d) He then went to Village Macha where he intimated the
relatives of the deceased regarding the assault. Even here, he
did not disclose the names of the assailants.

(e) He returned to Pipariya with the brother of the deceased and
went to the police station where he stayed for over one hour.
Even here he did not disclose to the police that he was a
witness or that the appellants were involved in the assault.

(f) On 21.06.2008, he was present throughout the day with the
police but he did not inform them that he was an eye
witness.

(g) It is only on 22.06.208 that his case diary statement was
recorded.

(h)  He is brother-in-law of deceased Pratap Van and could easily
be introduced as an eye witness.

(1) It is submitted that the conduct of this witness and his late
disclosure conclusively establishes the fact that he has not
witnessed the assault.

7. It is also urged that the names of prosecution witness Pramod
Goswami (PW-18) and Vinod (PW-4) are not mentioned in Dehati Nalishi
(Ex.P/2). There are various material contradictions and omissions in the
testimony of prosecution witness Pramod that how may persons get off
from the Bolero Vehicle and out of them, how many started firing.
Whether Jagdish also arrived on the spot, therefore, learned trial Court
has wrongly convicted the appellants on the basis of Pramod Goswami’s
testimony. As witness Pramod had himself not informed police that he
had seen the incident, therefore, Investigating Officer would not be in the

knowledge of that he has witnessed the incident. There is no independent
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evidence to corroborate Pramod Goswami’s testimony. The presence of
Pramod Goswami at the time of incident is not proved.

8. In view of above, learned counsel for appellants relying upon Alil
Mollah vs. State of West Bengal reported in AIR 1996 SC 3471,
Ramreddy Rajeshkhanna Reddy & another vs. State of Andhra
Pradesh reported in AIR 2006 SC 1656, Gopal Singh and others vs.
State of Madhya Pradesh reported in (2010) 6 SCC 407 and Shahid
Khan vs. State of Rajasthan reported in AIR 2016 SC 1178 submits
that prosecution witness Pramod Goswami is not an eye-witness & he 1s
not reliable.

0. It is also contended that other eye witness Vinod (PW-2), Vinod
(PW-4), Shiv Kumar (PW-13) and Pooran Lal (PW-28) are completely
hostile. Seizure witnesses are completely hostile & recovery of fire arms
etc. from appellants is not proved. It is also urged that from FSL
report/ballistic report, it is not proved that arms allegedly recovery from
the appellants have been used in the commission of crime. Broken parts
found on the scene of incident have not been matched with the seized
Bolero, therefore, it cannot be said that the broken parts found on the
scene of incident, were part of seized vehicle. In the facts and
circumstances of the case, law laid down in the case of Khujji @
Surendra Tiwari Vs. State of M.P., AIR 1991 SC 1853 & Tofan Singh
and another (2005 (1) MPLJ 413 ) does not apply in the instant case.
Learned trial Court did not properly appreciate the evidence of the
prosecution. Therefore, the conviction and sentence imposed by the
learned trial court is erroneous. Hence, the same deserves to be set aside
& appellants be acquitted

Submissions of Learned Government Advocate:-
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10. Learned Government Advocate has vehemently opposed the
contentions made by the learned counsel for the appellants and has
supported the impugned judgment and submitted that the trial Court has
rightly convicted & sentenced the appellants, as above, hence, the appeal
is liable to be dismissed. It is also submitted that Vinod (PW-2) has
lodged Dehati Nalishi (Ex.P/3) immediately after the incident and within
twenty minutes of the occurrence of incident and the name and role of all
appellants have been mentioned therein. FIR has been lodged on the basis
of above Dehati Nalishi. With respect to lodging of Dehati Nalishi,
Investigating Officer Mahendra Singh Meena (PW-20) has supported the
Dehati Nalishi (Ex.P/3) and Dehati Marg Intimation (Ex.P/2). It is correct
that Mahesh Kumar Morya (PW-3), Vinod (PW-4) and Raman
Khandelwal (PW-7) are hostile with respect to memo and recovery but
they have admitted their signatures on respective memos/seizures memos.
Investigating Officer Mahendra Singh Meena (PW-20) has proved
concerned memos and recoveries. From ballistic report, it is clear that
seized arms have been used for firing at deceased and seized arms have
been found in working condition. From testimonies of Manju Goswami
(PW-14) and Virendravan Goswami (PW-15), etc. it is clearly established
that that there was previous rivalry between deceased’s family and
appellant’s family, therefore, appellants have motive to commit the
alleged crime. It is correct that almost all eye witnesses, except Pramod
Goswami (PW-18), have turned hostile but they have supported the
prosecution case in one way or the other.

11. Learned government counsel also contends that prosecution
witnesses Manju Goswami (PW-14) and Virendra Van Goswami (PW-15)
have deposed that when Vinod (PW-2) was going to Bhopal for medical

treatment, he informed them about the incident at Budni. Pramod
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Goswami (PW-18) is an eye witness of the incident and he is reliable and
trustworthy and he has proved prosecution story. He has also proved
various recoveries and memos from appellants. His testimony is
corroborated in material particulars from other evidence on record. No
enmity between Investigating Officer Mahendra Singh Meena and
appellants has been proved.

12. Learned Government counsel relying upon Khujji V. State of
Madhya Pradesh, AIR 1991 SC 1853 & Tofan Singh Vs. State of M.P.,
2005 (1) MPLJ 412, Girja Prasad (Dead) by Lrs Vs. State of M.P.,
AIR 2007 SC 3107, Lakshmi and others Vs. State of U.P., (2002) 7
SCC 198 & Karamjeet Singh Vs. State, 2003 (5) SCC 291 submits
that the evidence of hostile witness cannot be discarded in zoto, testimony
of police officer cannot be disbelieved simply on the ground that he is a
police officer, non-recovery of crime weapons is not fatal to the
prosecution, it is not possible to discard the testimony of the prosecution
witness merely on account of a stray sentence appearing in the cross-
examination. Learned trial court has rightly appreciated evidence on
record. Hence, on above grounds, it is submitted that appellants’ appeal is
liable to be dismissed & the same be dismissed.

13.  We have heard learned counsel for the parties and perused the
record of the learned trial Court minutely.

Findings:-

14. Perusal of prosecution evidence reveals that prosecution case
primarily  rests on  testimonies of eye  witnesses/various
recoveries/FSL/Ballistic report.

15. So far as oral testimonies/eye witnesses are concerned, prosecution
has examined Vinod (PW-2), Vinod (PW-4), Shivkumar @ Trishul Wale
Baba (PW-13), Pramod Goswami (PW-18), Pooranlal (PW-28) as eye
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witnesses of the incident and Manju Goswami (PW-14), Virendra Van
Goswami (PW-15), who are not eye-witnesses, but have deposed on the
basis of information given to them by injured Vinod (PW-2).

16. In the instant case, from the evidence on record, it is not disputed
that, Pratap Van and his son Sonu Van have died on account of gunshot
injuries and prosecution witness Vinod (PW-2) has received gunshot
injury in the same incident.

17.  Perusal of depositions of injured/complainant Vinod (PW-2), Vinod
(PW-4), Shivkumar (@ Trishul Wale Baba (PW-13), Pooranlal (PW-28)
show that they are completely hostile with respect to the main incident
1.e. presence of appellants on the spot and that, they have fired and killed
Pratap Van and Sonu Van and injured Vinod (PW-2) & they have also
denied that they had told about the same to Police in their police
statements and Vinod (PW-2) has also denied about lodging Dehati
Nalishi (Ex.P/2), Marg intimation (Ex.P/3) & having given Police
Statement (Ex.P/4).

18. So far as prosecution witness Smt. Manju Goswami (PW-14) and
Virendra Van Goswami (PW-15) are concerned, it is apparent that they
are not eye witness and they have not themselves witnessed the incident
and they have deposed only on the basis of information given to them by
Vinod (PW-2) in Budhni, when the witnesses were going to Pipariya from
Mandideep and Vinod (PW-2) was going to Bhopal for medical
treatment. Depositon of Vinod (PW-2) shows that he has nowhere stated
in his deposition that in Budhni, he had informed above prosecution
witness Smt. Manju Goswami (PW-14) and Virendra Van Goswami (PW-
15) about the incident. Therefore, in view of above, testimonies of Manju
Goswami (PW-14) and Virendra Van Goswami (PW-15) have not

evidentiary value.
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19. Perusal of impugned judgment shows that learned trial court has
primarily convicted and sentenced appellants on the basis of testimony of
Pramod Goswami (PW-18) and to some extent, recoveries from the
appellants etc. along with FSL/Ballistics report.

20. From testimony of Pramod Goswami, it is apparent that he is a
resident of Itarsi, which is about 90 kms. away from Pipariya. It is also
apparent from his testimony that Veerendra Van, Sahab Van and deceased
Pratap Van are his real brother-in-laws and he (witness) is married to their
sister. Thus, witness is closely related to the deceased’s family.

21. Before proceeding further and starting evaluation of testimony of
Pramod Goswami (PW-18) & other evidence on record, we would like to
refer parameters on which testimony of an eye witness/relative
witness/hostile witnesses is to be evaluated.

Principles Regarding Evaluation of Evidence of Eye-Witnesses :-

22. Recently Hon’ble apex court in Balu Sudam Khalde and another
v. State of Maharashtra, AIR 2023 SC 1736 has laid down broad

parameters with respect to appreciation of ocular evidence/evidence of an
eye-witness, which are as follows:-

“25. The appreciation of ocular evidence is a hard task.
There is no fixed or straight-jacket formula for
appreciation of the ocular evidence. The judicially
evolved principles for appreciation of ocular evidence in
a criminal case can be enumerated as under:

I. While appreciating the evidence of a witness, the
approach must be whether the evidence of the witness
read as a whole appears to have a ring of truth. Once that
impression is formed, it is undoubtedly necessary for the
Court to scrutinize the evidence more particularly
keeping in view the deficiencies, drawbacks and
infirmities pointed out in the evidence as a whole and
evaluate them to find out whether it is against the general
tenor of the evidence given by the witness and whether
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the earlier evaluation of the evidence is shaken as to
render it unworthy of belief.

II. If the Court before whom the witness gives evidence
had the opportunity to form the opinion about the
general tenor of evidence given by the witness, the
appellate court which had not this benefit will have to
attach due weight to the appreciation of evidence by the
trial court and unless there are reasons weighty and
formidable it would not be proper to reject the evidence
on the ground of minor variations or infirmities in the
matter of trivial details.

III. When eye-witness is examined at length it is quite
possible for him to make some discrepancies. But courts
should bear in mind that it is only when discrepancies in
the evidence of a witness are so incompatible with the
credibility of his version that the court is justified in
jettisoning his evidence.

IV. Minor discrepancies on trivial matters not touching
the core of the case, hyper technical approach by taking
sentences torn out of context here or there from the
evidence, attaching importance to some technical error
committed by the investigating officer not going to the
root of the matter would not ordinarily permit rejection
of the evidence as a whole.

V. Too serious a view to be adopted on mere variations
falling in the narration of an incident (either as between
the evidence of two witnesses or as between two
statements of the same witness) is an unrealistic
approach for judicial scrutiny.

V1. By and large a witness cannot be expected to possess
a photographic memory and to recall the details of an
incident. It is not as if a video tape is replayed on the
mental screen.

VII. Ordinarily it so happens that a witness is overtaken
by events. The witness could not have anticipated the
occurrence which so often has an element of surprise.
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The mental faculties therefore cannot be expected to be
attuned to absorb the details.

VIII. The powers of observation differ from person to
person. What one may notice, another may not. An
object or movement might emboss its image on one
person's mind whereas it might go unnoticed on the part
of another.

IX. By and large people cannot accurately recall a
conversation and reproduce the very words used by them
or heard by them. They can only recall the main purport
of the conversation. It is unrealistic to expect a witness
to be a human tape recorder.

X. In regard to exact time of an incident, or the time
duration of an occurrence, usually, people make their
estimates by guess work on the spur of the moment at
the time of interrogation. And one cannot expect people
to make very precise or reliable estimates in such
matters. Again, it depends on the time-sense of
individuals which varies from person to person.

XI. Ordinarily a witness cannot be expected to recall
accurately the sequence of events which take place in
rapid succession or in a short time span. A witness is
liable to get confused, or mixed up when interrogated
later on.

XII. A witness, though wholly truthful, is liable to be
overawed by the court atmosphere and the piercing cross
examination by counsel and out of nervousness mix up
facts, get confused regarding sequence of events, or fill
up details from imagination on the spur of the moment.
The sub-conscious mind of the witness sometimes so
operates on account of the fear of looking foolish or
being disbelieved though the witness is giving a truthful
and honest account of the occurrence witnessed by him.

XIII. A former statement though seemingly inconsistent
with the evidence need not necessarily be sufficient to

amount to contradiction. Unless the former statement has
the potency to discredit the later statement, even if the
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later statement is at variance with the former to some

extent it would not be helpful to contradict that witness.”
[See: Bharwada Bhoginbhai Hirjibhai v. State of
Gujarat-1983 Cri LJ 1096 : (AIR 1983 SC 753) Leela
Ram v. State of Haryana - AIR 1995 SC 3717 and
Tahsildar Singh v. State of UP-(AIR 1959 SC 1012)]

27. In assessing the value of the evidence of the
eyewitnesses, two principal considerations are whether,
in the circumstances of the case, it is possible to believe
their presence at the scene of occurrence or in such
situations as would make it possible for them to witness
the facts deposed to by them and secondly, whether there
is anything inherently improbable or unreliable in their
evidence. In respect of both these considerations,
circumstances either elicited from those witnesses
themselves or established by other evidence tending to
improbabilise their presence or to discredit the veracity
of their statements, will have a bearing upon the value
which a Court would attach to their evidence. Although
in cases where the plea of the accused is a mere denial,
the evidence of the prosecution witnesses has to be
examined on its own merits, where the accused raise a
definite plea or put forward a positive case which is
inconsistent with that of the prosecution, the nature of
such plea or case and the probabilities in respect of it
will also have to be taken into account while assessing
the value of the prosecution evidence.”

23. In Manjit Singh Vs State Of Punjab, 2013 AIR SCW 6049,
Hon’ble apex court held that in our considered opinion, these kind of
discrepancies are bound to occur when an occurrence of the present
nature takes place and one cannot expect the witnesses to state with
precision, needless to emphasize, on these counts, the prosecution version
cannot be held to be unbelievable and it cannot be held that the
prosecution has not been able to establish the charges beyond reasonable

doubt. It is because judicial evaluation of the evidence has to be
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appropriate regard being had to the totality of the facts and circumstances
of the case and not on scrutiny in isolation and further the concept of
proof beyond reasonable doubt cannot be made to appear totally
unrealistic. In this context, we may profitably reproduce a passage from

Inder Singh v. State (Delhi Admn.), (1978) 4 SCC 161 :

“2. Credibility of testimony, oral and circumstantial,
depends considerably on a judicial evaluation of the
totality, not isolated scrutiny. While it is necessary that
proof beyond reasonable doubt should be adduced in all
criminal cases, it is not necessary that it should be
perfect. If a case is proved too perfectly, it is argued that
it 1s artificial; if a case has some flaws, inevitable
because human beings are prone to err, it is argued that it
is too imperfect. One wonders whether in the meticulous
hypersensitivity to eliminate a rare innocent from being
punished, many guilty men must be callously allowed to
escape. Proof beyond reasonable doubt is a guideline,
not a fetish and guilty man cannot get away with it
because truth suffers some infirmity when projected
through human processes. Judicial quest for perfect
proof often accounts for police presentation of fool-proof
concoction. Why fake up? Because the court asks for
manufacture to make truth look true? No, we must be
realistic.”

24. In Mustak alias Kanio Ahmed Shaikh Vs. State of Gujrat,
(2020) 7 SCC 237, Hon’ble apex court held that the evidence of the
witnesses have to be read as a whole. Words & sentences cannot be

truncated & read in isolation.

25. In Rakesh Vs. State of U.P., AIR 2021 SC 3233, Hon’ble apex

court has held that one is required to consider the entire evidence as a
whole with the other evidence on record. Mere one sentence here or there
& that too to the question asked by the defence in the cross-examination

cannot be considered stand alone.
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26. Hon’ble Apex Court in State of U.P. Vs. Smt. Noorie alias
Noor Jahan& Ors., 1996 SCC (Cr.) 945 has held as under:-

...... While assessing and evaluating the evidence of eye
witnesses the Court must adhere to two principles, namely
whether in the circumstance of the case it was possible for the
eye witness to be present at the scene and whether there is
anything inherently improbable or unreliable....... ”

Principles Regarding Evaluation of Evidence of Related/relative

Witnesses:-

27. In the instant case, it is well established that there is subsisting
bitter rivalry between deceased/their family and appellants/their family
and prosecution witness Pramod Goswami is a close relative of
deceased’s family. Therefore, in this connection, it would be appropriate
to refer following observations of Hon’ble Apex Court in Vahitha Vs.

State of Tamil Nadu AIR, 2023 SC 1165, which are as under :-

“..12.5. As regards the approach towards the
appreciation of the evidence of closely related witnesses,
in the case of Gangabhavani (supra), this Court has
explained the principles as follows :-

15.......... it is a settled legal proposition that the
evidence of closely related witnesses is required to be
carefully scrutinized and appreciated before any
conclusion is made to rest upon it, regarding the
convict/accused in a given case. Thus, the evidence
cannot be disbelieved merely on the ground that the
witnesses are related to each other or to the deceased. In
the case the evidence has a ring of truth to it, is cogent,
credible and trustworthy, it can, and certainly should, be
relied upon. (vide Bhagaloo Lodh Vs. State of U.P.)
[(2011) 13 SCC 206]” (emphasis supplied)

28.  In Ladha Shamji Dhanani Vs. State of Gujarat, AIR 1992 SC 956

also Hon’ble Apex Court has held as under :-

“3. .....In a case of this nature the evidence of the
interested witnesses has to be scrutinized with great care
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and caution and should be examined in the light of the
earliest report, the medical evidence and other
surrounding circumstances...... Now coming to the
evidence of PWs 2, 3 and 5, we have already stated that
their evidence has to be scrutinized in the light of the
earliest statement and with great care and caution. In this
view of the matter, the contents of the first information
report are of importance. No doubt, FIR is not
substantive evidence but the same is of importance in
appreciating the evidence of PW-2 the principal
witness...... So far Accused Nos.18, 24 and 28 are
concerned the part played by them is specifically
mentioned in the first information report and that is the
consistent version of PWs 2 to 5 throughout. The
medical evidence also corroborates. Therefore, the case
against them to that extent can safely be
accepted...............

29. In Paresh Kalyandas Bhavsar Vs. Sadiq Yakubbhai Jamadar &
Ors., AIR 1993 SC 1544, Hon ble Apex Court has opined as follows.-

“0ueienne It 1s needless to say that mere interestedness
is not a ground to reject the evidence of the eye
witnesses....... However, it becomes necessary to
scrutinize their evidence with great care and caution.
Normally in a case of this nature the evidence of such
witnesses is scrutinized in the light of the medical
evidence, their previous statements, the earliest
version put forward and other circumstances like the
investigation being defective and also the effect of
omissions or discrepancies, if any....... 7

Principles Regarding Evaluation of Evidence of Hostile Witnesses:-

30. It is well established that if a witness is declared hostile, then, it is
not that his whole evidence has to be disbelieved. In this connection, we
may profitably refer to Mohd. Naushad v. State (NCT of Delhi), 2023
SCC OnLine SC 784 (3-Judge Bench), wherein Hon’ble Apex Court
has observed as under :-

“148-Further, in Hari V. The State of Uttar Pradesh, 2021
SCC OnLine 1131, (3-judge Bench), this court while
reiterating the principles in appreciating the testimony of
witness who  turned hostile as under -
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“It is well settled that the evidence of prosecution
witnesses cannot be rejected in toto merely because the
prosecution choose to treat them as hostile and cross
examined them. The evidence of such witnesses cannot
be treated as effaced or washed off the record altogether
but the same can be accepted to the extent that their
version is found to be dependable on a careful scrutiny
thereof. It is for the judge of fact to consider in each case
whether as a result of such cross examination and
contradictions, the witness stands thoroughly discredited
or can still be believed in regard to a part of his
testimony. If the judge finds that in the process, the
credit of the witness has not been completely shaken, he
may after reading and considering the evidence of the
witness as a whole, with due caution and care, accept, in
the light of the other evidence on the record, that part of
testimony which he finds to be creditworthy and act
upon it.”

“149-In Koli Lakjhmanbhai Chanabhai V. State of
Gujarat, (1999) 8 SCC 624 (2-Judge Bench), this court
held that it is settled law that evidence of hostile witness
also can be relied upon to the extent to which it supports
the prosecution version. Evidence of such witness cannot
be treated as washed off the record. It remains
admissible in the trial & there is no legal bar to
base...conviction upon his testimony, if corroborated by
other reliable evidence.[see also Bhagwan Singh V. State
of Haryana, (1976) 1 SCC 389, (3-judge Bench) & Sat
Paul V. Delhi Administration, (1976) 1 SCC 727 (2-
judge Bench)].”

31. In C. Muniappan v. State of T.N., (2010) 9 SCC 567, Hon’ble
Apex Court has held as under :-

“81-It is settled legal proposition that:

‘6...the evidence of a prosecution witness can not
be rejected in toto merely because the prosecution chose to treat
him as hostile & cross-examined. The evidence of such witnesses
can not be treated as effaced or washed off the record altogether but
the same can be accepted to the extent their version is found to be
dependable on a careful scrutiny thereof.’

82. In State of U.P. V. Ramesh Prasad Mishra,
(1996) 10 SCC 360, this court held that evidence of a
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hostile witness would not be totally rejected if spoken in
favour of the prosecution or the accused but required to
be subjected to close scrutiny and that portion of the
evidence which is consistent with the case of the
prosecution or defence can be relied upon........

83. Thus, the law can be summarised to the effect that
the evidence of a hostile witness can not be discarded as
a whole, & relevant parts thereof which are admissible
in law, can be used by the prosecution or the defence.”

32. So also, in State of U.P. v. Chet Ram, (1989) 2 SCC 425, it was
held that if some portion of the statement of the hostile witness inspires
confidence, it can be relied upon and the witness cannot be termed as
wholly unreliable.

33. Further, in Shatrughan v. State of Madhya Pradesh,1993 Cri.
LJ 120 (MP), it has been held that hostile witness is not necessarily a
false witness.

34. Now, we will evaluate/appreciate/assess testimonies of Pramod
Goswami (PW-18), injured/complainant Vinod (PW-2), Vinod (PW-4) &
other evidence on record in the light of/on the anvil of
parameters/principles laid down by Hon’ble Apex Court in aforesaid
cases.

Pramod Goswami (PW-18)

35. To properly evaluate/appreciate/assess testimony of Pramod
Goswami (PW-18) on merits, it would be appropriate to reproduce the

relevant paras of his testimony, which are as under:-

= gdav g1 s va.e. sxefrn, oofid
2 4 gerdl vear &/ # SrIaN! &Yar g/ T $& wIel
Ugel @I 91T &/ # WEg 97 I T g1 Wed a7 H EIet
oTId &/ T g @IS g9 @l 91T &/ UgHEe ¥e oV Red A<
IV ¥Rel & U bl §Id &/ VIEY 99 Vb AV H PH H 9
o IHPI THTTT g% ol o7 GSTT & fory H S7AT o7 | WIEd a7
&I GSTT @ [o1v fOURET SiqTerd W HISY wigldbell ¥ o W& o &I
Aley wigidel off | Yo Hley Wigldbel U¥ # Wi fddle o7 §9
ogre W WY o F grefl dieY wigfee v T T o fored
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36. Now we will assess/evaluate/appreciate testimony of Pramod
Goswami (PW-18) on merits, including grounds on which appellants have
challenged/tried to impeach his reliability/trustworthiness.

A-(i) Presence of witness Pramod Goswami at the Scene of incident

During Occurrence:-

37. So far as presence of witness Pramod Goswami at alleged date,
time and place of incident is concerned, learned counsel for appellants
has strenuously contended that presence of witness Pramod Goswami at
the scene of incident is not proved at all, i.e. it is not proved that he is an
eye-witness & his above submission is primarily based on the grounds,
namely, non-mentioning of his name in Dehati Nalishi (Ex.P/2),
immediately non-disclosure of factum of his having seen the incident to
any one, including to police & non-reporting of matter to police, did not
take injured Vinod (PW-2) to hospital & instead, leaving him at the scene
of incident & delay in recording his police statement. We will examine &
discuss them one by one. But before that, we would first discuss general
evidence/reason for presence of witness etc.

38. Therefore, with respect to reliability/credibility/trustworthiness of
prosecution witness Pramod Goswami, foremost question for

consideration is whether presence of prosecution witness Pramod

Signature-Not Verified
Signed by PARIJOSH
KUM,

R
Signing time:B2/2023
3:16:09 PM



Cr.A. No.134 0of 2013

24

Goswami 1s established at the place of occurrence during incident. In this
context, it 1s also important to discuss as to why above witness Pramod
came to Pipariya and where did he came in Pipariya and from there,
where did he went.

39. A cumulative reading of deposition of Pramod Goswami in
examination-in-chief/cross-examination/suggestions given to the witness
on behalf of appellants during his cross-examination, as reproduced in the
preceding paras, would reveal that deceased Pratap Van had told him that
Sahab Van’s bail has been allowed. Therefore, they have to go for
furnishing the bail, thereupon, the witness came to Pipariya and reached
in the Civil Court, Pipariya and there, he met Vinod (PW-4), Pratap Van
and Sonu Van and from there, they went to jail and present incident had
occurred while this witness was going to jail. In this Court’s opinion,
Pramod Goswami’s deposition, reproduced as above, categorically proves
and establishes his presence, along with reason for the same, at the scene
of incident.

40. With respect to presence of Pramod Goswami (PW-18) at the
scene of incident during occurrence, it would be appropriate to reproduce

relevant paras of PW-4 Vinod’s testimony which are as under:-

gt gdevr gt 2 vaa. i, volidi

S T T 17—18 AIE Ugel &I 91 T |
Hqar & 991 fad @1 & §1 de W% Wl TeEel WS
fOuRRar @) 91d = | UM AIST BT X8 dTell Ared a4 OuRar
S H oo 5 @ Res oxve & for o % 9| gdmad
3R A T 3R e QRIGAT dog G2am™ GRIGAT Ub HeR
ARG IR d93 off B O ReE & oy | # iR yHie Serdl
Tl Uh HieN A-hd IR doh gredad &l R & for
B ST W I BN AleR Aed @ gaT ed T8 3iR &
AT YisgEl e W W Ugd T8 UR IS ANT A
ANT U HIeR ARG R M dd T 9| 519 89 olT
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e Si® e & Ui Ui e 9 ugd ar o e e
3R Y19 g9 &Fl @A 8 T o |

Ae—3 WR W AR e AfaTed s sxef~ar 5 el
& vy foRE ST 9R gEe ued ysd @l SrHfa =@me),
UHRT H U SIS Ud AfelRd & el SURIT rHfd
U df T8 i—

14, I 919 92l & b gear 39 & ura fafve
qe Hie W Ugd W I | R Aex arsfhd &1 g1 Ml
off S I Al WR T | Hiex Arsfdbal § a7 F8] WRdls
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o

41. Perusal of cross examination of Vinod (PW-4)
shows that on above point, he has not been cross examined at all and his
above testimony has remained unchallenged in the cross- examination.
Thus, with respect to presence, Pramod Goswami’s testimony is also
corroborated by testimony of Vinod (PW-4), reproduced as above.
Prosecution witness Vinod (PW-2) has stated in his examination-in-chief
that Sahab Van, resident of Village Macha was lodged in Pipariya Jail, for
whose release, they were going. As per Vinod (PW-4), Pratap Van, Sonu
Van and Vinod-PW-2 were going on one motorcycle for getting Sahab
Van released. He (witness) and Pramod (PW-18), resident of Itarsi, were
going on other motorcycle for release of Sahab Van. Thus, from
depositions of Pramod Goswami, Vinod (PW-2) & Vinod (PW-4),
presence of Pramod Goswami at the scene of incident, along with reason
for the same, is clearly established.

42. Now question arises that, if Vinod (PW-4) was going to jail along
with Pramod, Vinod (PW-2) & deceased persons, then, why he could not
witness the incident. As per Vinod (PW-4), his motorcycle got deflated
and they could not even reach PWD road and three persons on one

motorcycle had gone ahead. When after five minutes, they (witness &
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Pramod) reached near St. Joseph School, they saw that Sonu and Pratap
had died and at some distance, Vinod (PW-2) was lying injured. After
seeing that much, he left Pramod there and left for his house. But on
behalf of appellants, no such suggestion has been given to Pramod
Goswami during his cross-examination that the motorcycle, on which he
was sitting and which was being ridden by Vinod (PW-4), had got
deflated, therefore, deceased’s motorcycle had gone ahead and they
reached at the place of incident after five minutes.

43.  With respect to PW-4 Vinod’s above testimony, especially, with
respect to his motorcycle getting deflated, his testimony in para no.14 is
of utmost important, wherein, he has deposed that it is correct that he
reached at the site five minutes after the occurrence. They went on the
same motorcycle which had got deflated. They have not filled air in the
motorcycle and have reached at the place of incident on the deflated
motorcycle. In this court’s opinion, it is highly improbable and unnatural
that two persons would ride deflated motorcycle and Vinod (PW-4) has
nowhere stated that they got information about the incident, therefore,
both of them, he and witness Pramod had ridden deflated motorcycle to
reach the place of the incident at the earliest.

44. Thus, the reason stated by Vinod (PW-4) in his deposition for not
being able to witness the incident does not appear probable & in the facts
& circumstances of the case, it is not proved that on account of reason, as
stated by Vinod (PW-4) in his deposition, he could not witness the actual
happening of the incident.

45.  Further, perusal of site map (Ex.P-33) prepared by investigating
officer Mahendra Singh Meena (PW-20) shows that the road, where
incident occurred, is a straight one and there are no turnings/curves.

Further, in the instant case, incident has occurred during broad day light.
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46. Thus, in view of above, we are of the considered opinion that
presence of Pramod Goswami (PW-18) at the place of incident during
occurrence, along with reason for the same, is completely established.

47. It is correct that in para 23, witness Pramod Goswami has stated
that after incident, assailants left towards Pachmadi in Bolero Jeep.
Thereafter, he and Vinod (PW-4) reached at the site, where these persons
were lying. In para 24, this witness has stated that he enquired with Vinod
as to who had shot. Thereafter, Vinod had told him names of assailants.
On the basis of Pramod’s above testimony, learned counsel for appellants
has submitted that if witness had himself witnessed the incident, then,
there was no reason/occasion for him to enquire with Vinod as to who
had shot. Therefore, it shows that the witness has not actually seen the
incident, that’s why, he enquired about the same with Vinod.

48.  With respect to learned counsel’s above submission, it is noticeable
that presence of witness Pramod at the scene of incident is categorically
proved and incident is of broad day light. Road i.e. scene of incident, is a
straight one. Further cross-examination of Pramod shows that no specific
suggestion has been given to him during his cross-examination that he
actually did not /could not witness the incident, that’s why, he enquired
with Vinod about the assailants. Witness Pramod has clearly identified
appellants in his testimony and on above point, his testimony has not
been challenged in his cross-examination and no suggestion has been
given to him during his cross-examination that at the time of incident, he

could not see/identify the assailants. Further, as held in Rakesh (supra),

Karamjeet Singh (supra) & Mustak alias Kanio Ahmed Shaikh

(supra), testimony of a witness has to read /assessed as a whole & it can
not be discarded merely on account of a stray sentence appearing in the

cross-examination. Hence, in this Court’s opinion, Pramod’s testimony in
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paras 23 and 24 as above, does not prove/establish that he did not actually
witness the incident.

A-(ii) Non-mentioning of name of witness Pramod Goswami in
Dehati Nalishi (Ex.P/3):-

49. So far as non-mentioning of name of witness Pramod Goswami in
Dehati Nalishi (Ex.P/3) is concerned, it is correct that Vinod (PW-2),
Smt. Manju Goswami (PW-14) and Virendra Van Goswami (PW-15) are
completely silent about the presence of witness Pramod Goswami &
Vinod (PW-4) at the time of incident and name of Pramod Goswami
(PW-18) & Vinod (PW-4) are also not mentioned in the Dehati Marg
intimation (Ex.P/2) and Dehati Nalishi (Ex.P/3) as an eye-witness, which
have been lodged immediately after the incident.

50. The effect of non-mentioning of name of eye-witness in FIR has
been dealt by Hon’ble Apex Court in Satnam Singh Vs. State of
Rajasthan, 2000 (1) SCC 662 and therein Hon’ble Apex Court has
opined as under:-

“S. ... It is to be noticed that though PW-4 lodged the
FIR immediately after the occurrence but the names of
the three eye witnesses PWs, 5, 6 and 8 had not been
mentioned therein. But that would not by itself impeach
the credibility of the three eye witnesses.....”

51. In Sahab Singh Vs. State of Rajasthan, AIR 1997 SC 945
Hon’ble Apex Court has held as under:-

“Learned counsel for the appellants contended that the
two courts ought not to have placed reliance on the
evidence of Pushpa (PW-4) for the simple reason that her
name was not even spelled in the FIR which was
furnished by none other than Bhim Singh, the brother of
deceased. True, the name of Pushpa is not mentioned in
the First information report.--------------------- Even that
apart, if Bhim Singh had chosen not to mention the name
of his sister-in-law being a lady, the testimony of Pushpa
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is not liable to be thrown over board on that reason
alone. We bear in mind the fact that despite this
drawback her testimony was believed by the trial Court
and the High Court.We were taken through the evidence
of PW-4 (Pushpa) and we too are not disinclined to
discard her evidence merely because Bhim Singh did not
mention her name in the FIR.”

52. Therefore in view of law laid down by Hon’ble apex court in
aforesaid cases, coupled with the fact that in the instant case presence of
Pramod Goswami & Vinod (PW-4), along with reason for the same, is
completely proved, in this court’s opinion, non-mentioning of names of
witness Pramod Goswami/Vinod (PW-4) in Dehati Nalishi
(Ex.P/3)/Dehati Marg intimation (Ex.P/2) is also inconsequential.

53. Therefore, evidence of Vinod (PW-4) and Pramod Goswami (PW-
18) can not be legally discarded solely on the ground of non-mentioning
of their names in Dehati Marg intimation (Ex.P/2) and Dehati Nalishi
(Ex.P/3).

A-(iii) Conduct of Witness Pramod:-

54. If we go through the testimony of witness Pramod Goswami,
especially paras 3, 24, 25, 26 and 27, it is evident that he neither reported
the matter to the police nor he, otherwise, informed Police etc. about the
incident, but from his testimony, it is clear that immediately after the
incident, he had gone to village Machha and informed his mother-in-law
and father-in-law that Pratap and Sonu are no more and he also informed
his wife about the incident. Further, Dehati Marg intimation (Ex.P/2) and
Dehati Nalishi (Ex.P/3) show that they have been lodged immediately
after the incident, therefore, there was no occasion/necessity for Pramod
Goswami to lodge the report about the incident. Therefore, it can not be
said that witness Pramod Goswami did not inform any one immediately

after the incident.
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55. It 1s correct that witness Pramod Goswami did not take injured
Vinod (PW-2) to hospital for treatment from the scene of incident. But
perusal of Pramod’s testimony shows that in his cross-examination, no
explanation has been sought from him on above point.

56. Further, with respect to above, we would like to refer certain

pronouncements of Hon’ble Apex Court. In Appabhai Vs. State of
Gujarat AIR 1988 SC 696, Hon’ble Apex Court has held as under:-

“11......... The Court, however, must bear in mind that
witnesses to a serious crime may not react in a normal
manner. Nor do they react uniformly. The horror stricken
witnesses at a dastardly crime or an act of egregious
nature may react differently. Their course of conduct
may not be of ordinary type in the normal circumstances.
The Court, therefore, cannot reject their evidence merely
because they have behaved or reacted in an unusual
manner. In Rana Ptatap Vs. State of Haryana (1983) 3
SCC 327, O. Chinnappa Reddy J. speaking for this Court
succinctly set out what might be the behavior of different
persons witnessing the same incident. The learned Judge
observed (at P. 330) (of SCC):

“ 6. Every person who witness a murder reacts in his own
way. Some are stunned, become speechless and stand
rooted to the spot, Some become hysteric and start
wailing. Some start shouting for help. Others run away to
keep themselves as far removed from the spot as possible.
Yet others rush to the rescue of the victim, even going to
the extent of counter-attacking the assailants. Every one
reacts in his own special way. There is no set rule of
natural reaction. To discard the evidence of a witnesses on
the ground that he did not react in any particular manner
is to appreciate evidence in a wholly unrealistic and
unimaginative way.”

“12.There may be some of the reactions. There may be
still more. Even a man of prowess may become
pusillanimous by witnessing a serious crime.........”
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57. In Surendra Kumar Vs. State of Uttar Pradesh AIR 2021 SC 2342,

Hon’ble Apex Court observed as follows :-

“18........ The reaction of witnesses who see violent
crime can vary from person to person and to expect a
frightened witness to react in a particular manner would
be wholly irrational. Equally dangerous would be the
approach of the Courts to reach certain conclusion based
on their understanding of how a person should react and
to draw an adverse inference when the reaction is
different from what the Court expected......

2

Approving the above view, S.B. Sinha J., in Dinesh Borthakur Vs.
State of Assam, AIR 2008 SC 2205, succinctly explained how guilt

should not be inferred because of a particular type of reaction by an

individual. The relevant parts are extracted below: -

“47. No hard-and-fast rule having any universal
application with regard to the reaction of a person in a
given circumstance can, thus, be laid down. One person
may lose equilibrium and balance of mind, but, another
may remain a silent spectator till he is able to reconcile
himself and then react in his own way...... ”

58. In the instant case, it has also to be kept in mind that there was
bitter subsisting rivalry between deceased’s family & appellants’ family
& witness Pramod is closely related to deceased’s family i.e. he is
brother-in-law of one of the deceased & in the incident, witness’ brother-
in-law & brother-in-law’s son were murdered in broad day light on
account of prior enmity between the parties. Therefore, if we examine the
conduct of witness Pramod in the factual backdrop of the case & in the
light of above pronouncements, in our considered view, in the facts &
circumstances of the case, there is nothing unnatural in witness going
straight to his father-in-law & mother-in-law to inform them about the

incident & not informing immediately police/other persons & not taking
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injured Vinod (PW-2) to hospital for treatment. Further, in the instant
case, witness has informed his father-in-law & mother-in-law & his wife
about the incident immediately after the occurrence.

59. In the case of Alil Mollah (supra), witness did not tell anyone
about occurrence, even to his co-employees, though next day he went at
work place. He did not gave any explanation about his silence. He was
examined belatedly by the Police. There was no corroboration to his
testimony from independent source. In the case of Gopal Singh (supra),
witness rushed to the village but had still not conveyed the information
about the incident to his parents and others present there and had chosen
to disappear for a couple of hours on the specious and unacceptable plea
that he feared for his own safety. In view of discussion in the foregoing
paras, on account of factual difference, principles laid down in Alil
Mollah (supra) & Gopal Singh (supra) do not apply to facts of instant
case.

A-(iv) Delay in Recording Statement of Witness:-

60. In the instant case, incident occurred on 20.06.2008 and witness
Pramod Goswami’s statement (Ex. D/2) under Section 161 of Cr.P.C. has
been recorded on 22.06.2018. Investigating Officer, Mahendra Singh
Meena, who had recorded Pramod Goswami’s police statement (Ex.D/2),
has deposed in para 22 of his cross-examination that he neither recorded
Pramod Goswami’s statement on 20.06.2008 nor on 21.06.2008. It is
correct that Pramod Goswami did not report the matter to Thana on
20.06.2008. Witness voluntarily states that he can not tell about the
information, possibly, the person giving information on phone may be
Pramod Goswami. It is correct that this witness had not told him on

20.06.2008/21.06.2008 that he had witnessed the incident.
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61. Now the question arises whether on the ground of delay in
recording his police statement under Section 161 of Cr.P.C. etc., his
whole testimony has to be discarded and the witness has to be termed as
wholly unreliable. It is well settled that a witness’ testimony can not be
rejected solely on the ground of delay in recording his police statement.

62. In this connection, we may gainfully refer to para 26 of VK.

Mishra Vs. State of Uttarakhand, (2015) 9 SCC 603 , which reads as

under:-

“26. It cannot be held as a rule of universal application
that the testimony of a witness becomes unreliable
merely because there is delay in examination of a
particular witness. In Sunil Kumar & Anr. vs. State of
Rajasthan, (2005) 9 SCC 283, it was held that the
question of delay in examining a witness during
investigation is material only if it is indicative and
suggestive of some unfair practice by the investigating
agency for the purpose of introducing a core of witness
to falsely support the prosecution case.”

63. In Sidhartha Vashist Vs. State (NCT of Delhi) AIR 2010 SC 2352,

Hon’ble Apex Court has observed as under :-

“153(4). Delay in recording the statement of the
witnesses do not necessarily discredit their
testimonies. The court may rely on such testimonies if
they are cogent and credible.”

64. In Ramesh Laxman Gavli Vs. State of M.P. & Ors. AIR 1999 SC

3759, Hon’ble Apex Court has held as under :-

R This delay in examining the two witnesses

ipso facto cannot be a ground to discard their
testimony, more so, when in the cross-examination of
witnesses, nothing tangible had been brought out to
impeach their testimony.....”

65. From discussion in the forgoing paras and conclusions drawn by

this Court, it is clearly established that witness Pramod Goswami was
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present during incident at the place of occurrence and he had seen the
incident. Therefore, it cannot be said that he has been inserted as an eye-
witness later on. In this connection, we may also refer para-1 of this
witness’s testimony in which he has not recognized all the accused
persons in the Court but has only recognized appellants and deposed that
he does not recognize accused Ravi and Rajendra present in the Court.

66. In the case of Shahid Khan (supra), statements of witnesses under
Section 161 of Cr.P.C. were recorded after three days of occurrence and
no explanation was furnished for the same. In Ramreddy (supra),
solitary eye-witness was examined by the police after two days. In this
court’s opinion, in view of discussion in the foregoing paras, on account
of factual difference, decisions of Shahid Khan (supra) & Ramreddy
(supra) do not help appellants. Therefore, in this Court’s opinion,
prosecution witness Pramod Goswami’s testimony can not be discarded
solely on the ground of delay in recording his police statement.
B-Contradictions and Omissions :-

67. So far as contradictions and omissions in Pramod’s Court statement
and his Police statement (Ex.P-38) are concerned, paras 2,3,7,18,19,20,21
and 22 of Pramod’s testimony shows that there are some
contradictions/omissions with respect to as to how many persons get off
from the Bolero Jeep/deceased were shot, while they were standing or
while they were lying on the road and whether the witness has seen Vinod
(PW-2) fleeing. The witness has admitted that he did not tell Police in his
Ex.D-2’s statement that he was riding with Vinod (PW-4) and was going
to Jail with him for the purpose of bail but this fact is mentioned in
witness’ statement Ex.D/2. With respect to above, it has to be kept in
mind that a witnesses testimony has to be read/assessed as a whole and

not on the basis of stray sentences/in isolation.
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68. Again in the instant case, incident has occurred on 20.6.2008
whereas this witness has been examined nearly after two years on
22.4.2010/23.4.2010. In this Court’s opinion, if deposition of Pramod is
read/assessed as a whole, with other evidence on record, then,
contradictions/omissions etc. as referred above, are not material one and
on the basis of above, it cannot be said that Pramod is not
reliable/trustworthy.

Whether there is any evidence on record to corroborate Pramod

Goswami’s testimony:-

69. Testimony of Vinod (PW-4) corroborates prosecution witness
Pramod Goswami’s presence at the place of occurrence during the
incident and reason for his presence is also clearly proved from testimony
of Vinod (PW-4) itself, which has been discussed in preceding paras in
detail and on that point Pramod Goswami’s testimony has substantially
remained un-crossed and unchallenged in his cross-examination on behalf
of the appellants.

70. As per testimony of Pramod Goswami, motorcycle ridden by
deceased was hit from behind by a Bolero and Vinod (PW-2), who was
riding the said motorcycle has also deposed that his motorcycle was hit
from behind, though, he has stated that he could not see what hit his

motorcycle from behind.

(i)- Dehati Nalishi (Ex.P-3)/Dehati Marg Intimation (Ex.P/2):-

71. Perusal of PW-2 Vinod’s testimony shows that he has denied
lodging Dehati Marg Intimation (Ex.P-2)/Dehati Nalishi (Ex.P-3)
whereas Investigating Officer Mahendra Singh Meena (PW-20) has

deposed that it is not correct that injured/complainant Vinod (PW-2) had
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not told about names of any accused in Dehati Marg Intimation (Ex.P-
2)/Dehati Nalishi (Ex.P-3). It is wrong to say that injured/complainant
Vinod (PW-2) had not lodged any report against any accused.

72.  Therefore, in view of Vinod ( PW-2) and Investigating Officer
Mahendra Singh Meena’s above testimonies, question arises whether
Dehati Marg Intimation/Dehati Nalishi have been lodged by Vinod (PW-
2), if not, then, how they were lodged/who lodged them/who narrated the
facts mentioned therein.

73. Evidently, complainant Vinod (PW-2) was himself injured in the
incident. In this context, first question that arises for consideration is
where above Dehati Marg Intimation/Dehati Nalishi have been written
and where, for the first time, injured/complainant Vinod (PW-2) was
taken for treatment after the incident.

74. It is evident from testimony of Investigating Officer Mahendra
Singh Meena and Dehati Marg Intimation/Dehati Nalishi that above
reports have been written in Community Health Centre, Pipariya.
Therefore, question arises whether after the incident, complainant/injured
Vinod (PW-2) was first taken to Community Health Centre, Pipariya for
treatment. Complainant Vinod (PW-2) has deposed in his cross-
examination that he does not remember today that whether after the
incident, he was taken to Pipariya Hospital and whether he was treated
there and he also does not remember whether he was referred to
Hoshangabad from Pipariya Hospital. He also does not know whether Dr.
A.K. Agrawal treated him in Pipariya. Thus, this witness has not clearly
denied that after the incident, he was not taken to Pipariya Hospital and
he was not treated there at all.

75. Depositions of Dr. A. Agarwal, Dr.Ravindre Gagrade (PW-22) &
Dr. Rajesh Sharma (PW-27) and their reports Ex.P/41, Ex.P/54 Ex.P/56
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show that after the incident, injured/complainant Vinod was first taken to
C.H.C. Pipariya for treatment and from there, he was referred to District
Hospital, Hoshangabad and from District Hospital Hoshangabad, he was
referred to Bhopal and in Bhopal, he was treated at Narmada Trauma
Centre. Investigating Officer Mahendra Singh Meena has denied the
suggestion given to him during his cross- examination on behalf of
appellants that complainant Vinod (PW-2) was not treated in Pipariya
Hospital. Thus, from above, it is clearly established and proved that
immediately after the incident, the injured/complainant Vinod (PW-2)
was taken to C.H.C. Pipariya for treatment and from there, he was
referred to District Hospital Hoshangabad and from there, he was referred
to Bhopal.

76.  Deposition of injured/complainant Vinod (PW-2) shows that he has
stated in his deposition that he became unconscious at the scene of
incident and recovered consciousness only in Narmada Trauma Centre,
Bhopal. Perusal of testimonies of Dr. A.K. Agrawal (PW-19), Dr.
Ravindra Gangrade (PW-22), Dr. Rajesh Sharma (PW-27) and M.L.C.
(Ex.P/41, 54, 56) clearly show that at the time of admission in C.H.C.
Pipariya/Pipariya Hospital, injured/complainant Vinod was conscious. &
he was also conscious when he was admitted in District Hospital
Hoshangabad and Narmada Trauma Centre, Bhopal and from above, it
does not transpires that injured/complainant Vinod was unconscious when
he was admitted in Pipariya Hospital and he was unconscious in District
Hospital Hoshangabad and he gained consciousness only in Bhopal.
Again, cross-examination of Dr. A.K. Agrawal shows that no suggestion
on behalf of appellants has been given to the witness that when
complainant Vinod (PW-2) was admitted in Pipariya Hospital, he was

unconsciousness. Investigating Officer has stated his cross-examination
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that it is not correct that complainant Vinod was brought to Pipariya
Hospital in unconscious state. It is not correct that he gained
consciousness in Bhopal Hospital. But no such specific suggestion has
been given to Dr. A. K. Agrawal (PW-19), Dr. Ravindra Gangrade (PW-
22), Dr. Rajesh Sharma (PW-27) during their cross- examination.

77. Thus, from the evidence on record, it is not proved that when
injured/complainant Vinod (PW-2) was brought and admitted in C.H.C.
Pipariya/Pipariya Hospital, he was wunconscious and he gained
consciousness only in Bhopal.

78. So far as PW-2 complainant Vinod’s signature on Dehati Marg
Intimation/Dehati Nalishi are concerned, Vinod (PW-2) has admitted his
A to A signature on Dehati Marg Intimation (Ex.P/2)/Dehati Nalishi
(Ex.P/3). But he has stated in his cross-examination that it is correct that
whatever documents he had signed, he had signed them in Bhopal. It is
correct that when he was admitted in Bhopal, then, Thanedar came and
got his signature but Investigating Officer Mahendra Singh Meena had
denied the suggestion given to him during his cross-examination that he
took PW-2 complainant Vinod’s signature on Dehati Marg Intimation
(Ex.P/2)/Dehati Nalishi (Ex.P/3) in Bhopal. From discussion in the
preceding paras, it is clear that injured/complainant Vinod (PW-2) was in
conscious state in Pipariya Hospital and it is not proved that he was
unconscious in Pipariya Hospital, District Hospital Hoshangabad and he
gained consciousness only in Bhopal. Therefore, PW-2 injured Vinod’s
above testimony does not appear to be correct that he signed above
documents in Bhopal. Further, para 10 of cross-examination of
injured/complainant Vinod (PW-2) shows that on behalf of appellants, no

specific suggestion with respect to A to A signature on Dehati Marg
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Intimation (Ex.P/2)/Dehati Nalishi (Ex.P/3), has been given to the witness
that he signed Ex.P/2 and Ex.P/3 in Bhopal and not in Pipariya Hospital.
79. In this connection, it is also important to note as to when
Investigating Officer Mahendra singh Meena reached C.H.C. Pipariya.
Dr. A.K. Agrawal has stated in para 22 of his cross-examination that it is
correct that when Sanjay Tiwari brought injured Vinod (PW-2), he had
come to know that it is a medico-legal case, therefore, he immediately
informed through telephone and after some time Police personnel came.
It is correct that after he had treated injured Vinod (PW-2) and prepared
M.L.C., Police had inquired with Vinod. Thus, from above, it is clear that
after injured/complainant Vinod (PW-2) was admitted in Pipariya
Hospital, Police had came there and had inquired with
injured/complainant Vinod (PW-2).

80. So far as time of incident is concerned, as per Vinod (PW-2), the
incident took place at about 2/2.15 in the afternoon during day time. In
Dehati Marg Intimation (Ex.P/2)/Dehati Nalishi (Ex.P/3) also, time 2.15
afternoon 1s mentioned as time of incident and therein, time of lodging
the same is mentioned as 15.35/15.45. Dr. A.K. Agrawal (PW-19) has
stated in his examination-in-chief and cross-examination that injured
Vinod (PW-2) was brought to Hospital at 3.30 p.m. in the afternoon.
Thus, in view of Dr.A.K. Agrawal’s above testimony, a question arises
that if injured/complainant Vinod (PW-2) was brought to Hospital at 3.30
afternoon, then, how Dehati Marg Intimation (Ex.P/2)/Dehati Nalishi
(Ex.P/3) could have been lodged at 15.35/15.45. If we go through M.L.C.
report (Ex.P/41) prepared by Dr. A.K. Agrawal with respect to above
injured/complainant Vinod (PW-2), then, it appears that the time 3.30
p.m. mentioned in above report appears to be the time of preparing above

M.L.C. and not time of admission. Further, testimony of Investigating
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Officer Mahendra Singh Meena (PW-20) reveals that he has not been
cross-examined on above point and no explanation has been sought from
him during his cross-examination that if injured Vinod (PW-2) was
brought to Hospital at 3.30 p.m. in the afternoon, then, how he had lodged
Dehati Marg Intimation (Ex.P/2)/Dehati Nalishi (Ex.P/3) at 15.35/15.45
in the Hospital.

81. Further with respect to above, it is also important to discuss as to
when offence/marg was registered on the basis of above reports.
Investigating Officer Mahendra Singh Meena (PW-20) has stated in his
examination-in-chief that he had sent Dehati Nalishi (Ex.P/3)/ Dehati
Marg Intimation (Ex.P/2) for original registration through Constable
accompanying him to the Thana. Head Constable Madhusudan Pandey
(PW-6) has deposed that on 20.6.2008, he was posted as Head Constable
at Police Station Pipariya and on above date Thana In-charge Mahendra
Singh Meena had sent Dehati Nalishi (Ex.P/3)/ Dehati Marg Intimation
(Ex.P/2) for original registration to him and on the basis of Dehati
Nalishi, he had registered Crime No0.413/2008 dated 20.8.2008 and
scribed F.I.LR. (Ex.P/25). Similarly, on the basis of Marg No.0/2008, he
registered original Marg No.57/08 Ex.P/26. This, witness has admitted in
cross-examination that he did not get signature of concerned Constable,
who brought relevant Dehati Nalishi/Dehati Marg Intimation, on F.I.R.
(Ex.P/25) and marg intimation (Ex.P/26. Perusal of F.I.LR. (Ex.P/25) &
marg intimation (Ex.P/26) show that they have been registered on
20.6.2008 at 15.15/15.20.

82. Head Constable Madhusudan Pandey (PW-6) has stated in his
cross-examination that it is not correct that he had registered Ex.P/25 on
21.6.2008. Perusal of PW-6 Head Constable Madhusudan Pandey’s

deposition shows that during his cross-examination, no specific
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suggestion has been given to the witness that he did not receive Dehati
Nalishi (Ex.P/3) and Dehati Marg Intimation (Ex.P/2) on 20.6.2008.
Again, perusal of Investigating Officer Mahendra Singh Meena’s
testimony shows that during his cross-examination, no specific
suggestion has been given to him that he did not send Dehati Nalishi
(Ex.P/3) and Dehati Marg Intimation (Ex.P/2) to Police Station Pipariya
on 20.6.2008. Again overall testimony of Investigating Officer Mahendra
Singh Meena reveals that during his cross-examination, no suggestion has
been given to the witness that he did not write Dehati Nalishi (Ex.P/3)
and Dehati Marg Intimation (Ex.P/2) on 20.6.2008 at the time and place
mentioned therein and the same had been prepared later on. Thus, it is not
the defence of appellants that the Dehati Nalishi (Ex.P/3) and Dehati
Marg Intimation (Ex.P/2) reports are ante dated/ante time. Thus, on the
basis of Dehati Nalishi (Ex.P/3) and Dehati Marg Intimation (Ex.P/2),
F.ILR. and marg intimation have been registered immediately.

83. So far as intimation to J.M.F.C. is concerned, as per Investigating
Officer Mahendra Singh Meena, JMFC was intimated as per law and
intimation with respect thereof is Ex.P/53. This witness has stated in his
cross-examination that it is correct that information relating to Ex.P/53
was received by the Court on 21.6.2008 from 7Thana whereas incident
occurred on 20.4.2008. The witness voluntarily states that the reason
thereof is that the information was received in Thana at 15.15 and the
Court Moharrir, who takes documents from Thana to Court, leaves for
court before 3 p.m., that’s why information could not reach Court on that
day. It is not correct that the reason for delay in sending the information is
that he lodged F.I.R. on its own volition. But no such suggestion has been
given to Head Constable Madhusudan Pandey (PW-6), who had lodged
F.ILR. (Ex.P/25).
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84. Further, if we go through the overall evidence adduced by the
prosecution, especially evidence of injured/complainant Vinod (PW-2),
Dr. A.K. Agrawal (PW-19) and Investigating Officer Mahendra Singh
Meena (PW-20), then, at the time of writing of above reports Dehati
Nalishi (Ex.P/3) and Dehati Marg Intimation (Ex.P/2), presence of any
family members/relatives of deceased is not proved and it is also not
proved from evidence on record that relatives/family members of
deceased have dictated/narrated facts mentioned in Dehati Nalishi
(Ex.P/3) and Dehati Marg Intimation (Ex.P/2) & it is also evident from
cross-examination of prosecution witnesses that during cross-
examination, no such suggestion has been given to any prosecution
witness.

85. Further with respect to above, question arises that if facts
mentioned in Dehati Nalishi (Ex.P/3) and Dehati Marg Intimation
(Ex.P/2) were not narrated by injured-complainant Vinod (PW-2)/family
members/relatives of deceased, at the time of writing of above reports by
Investigating Officer Mahendra Singh Meena in C.H.C. Pipariya on
20.6.2008 at 15.35/15.45, then, how/at whose instance, above facts have
been mentioned and how the Investigating Officer came to about facts
mentioned in above Dehati Nalishi (Ex.P/3) and Dehati Marg Intimation
(Ex.P/2) reports.

86. Perusal of testimonies of injured Vinod (PW-2) and Investigating
Officer Mahendra Singh Meena show that with respect to above, no
suggestion has been given to above witnesses, especially Investigating
Officer Mahendra Singh Meena that if facts mentioned in Dehati Nalishi
(Ex.P/3) and Dehati Marg Intimation (Ex.P/2) were not narrated/told by
Vinod (PW-2), then, how the witness Investigating Officer Mahendra

Singh Meena came to know about the same and mentioned them in above
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reports. Certainly, in this Court’s opinion, facts mentioned in Dehati
Nalishi (Ex.P/3) and Dehati Marg Intimation (Ex.P/2) cannot be in the
personal knowledge of Investigating Officer Mahendra Singh Meena,
especially, when the reports have been lodged immediately after the
incident.

87. With respect to above, it would be appropriate to refer relevant
paras of Vinod (PW-2), wherein certain introductory facts have been
stated & which have not been challenged in his cross-examination.
Relevant paras of PW-2 Vinod’s deposition are as under :-

q& gl

“— ¥ BIR IETd  JIWMYEITT Bl qE ST F |
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88. Thus, above introductory facts, stated by Vinod (PW-2) in his

examination-in-chief, have not been challenged in his cross-examination.
He has neither been contradicted with respect to above facts with
reference to Dehati Nalishi (Ex.P/3)/Dehati Marg Intimation (Ex.P/2) and
his police statement (Ex.D/2) nor any suggestion has been given to him in
his cross-examination that he did not tell above facts to police. Perusal of

PW-2Vinod’s testimony shows that with respect to Dehati Nalishi
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(Ex.P/3) and Dehati Marg Intimation (Ex.P/2) reports, he has resiled only
with reference to identity of assailants. Dr. Rajesh Sharma (PW-27), who
had examined injured Vinod (PW-2) on 20.6.2008 in Narmada Trauma
Center, Bhopal, has stated in his examination-in-chief that he was told
that on 20.6.208 at 2.10 p.m. during day time, at Pachmadi Road,
Pipariya, some known persons have shot &injured him and this is also
mentioned in his report Ex.P/56. Though, this witness has admitted in his
cross-examination, that, it is correct that injured did not name any
person/persons who had shot him. Thus, it is evident from testimony of
Dr. Rajesh Sharma and his report Ex.P-56 that some known persons have
shot Vinod (PW-2) but witness Vinod (PW-2) has not clarified, that, if he
was not shot by the appellants, then, who shot him, i.e. the name of
assailants.

(ii)-Corroborative value of Dehati Nalishi (Ex.P/3) and Dehati Marg

Intimation (Ex.P/2):-
89. It is correct that generally a FIR can only be used for the

purposes of corroborating or contradicting the person who lodges it. In
the instant case, complainant Vinod (PW-2) has denied lodging Dehati
Nalishi (Ex.P/3) and Dehati Marg Intimation (Ex.P/2). Therefore,
question arises as to whether above reports can be put to any use/can be
utilised for any purpose, whatsoever, in the instant case. In this context,
we would like to refer certain decisions of Hon’ble Apex Court.

90. With respect to the facts & evidence of the case, as narrated &
discussed in the foregoing paras, it would be appropriate to refer law laid
down in and facts of Khujji alias Surendra Tiwari Vs. State of M.P.
AIR 1991 SC 1853 (Three Judge bench), which are as follow:-

“3. The First Information Report, Ex.P-3, was lodged by
PW-4 Ramesh immediately after the incident and the
same was recorded by the Investigation Officer PW-13
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Ramjisingh at about 09:15p.m. In the said first
information report PW-4 gave the details regarding the
incident and furnished the names of all the six
assailants....... Before the trial court PW 4 Ramesh, who
had lodged the first information report, tried to disown it.
He was declared hostile as he expressed his inability to
identify the accused persons as the assailants of the
deceased Gulab. PW 3, the Rickshaw Puller, while
narrating the incident expressed a similar inability and he
too was treated as hostile and cross-examined by the
Public Prosecutor......:”

“6........ In the present case the evidence of the aforesaid
two eye-witnesses was challenged by the prosecution in
cross-examination because they refused to name the
accused in the dock as the assailants of the deceased. We
are in agreement with the submission of the learned
counsel for the State that the trial Court made no effort to
scrutinize the evidence of these two witnesses even in
regard to the factum of the incident. On a careful
consideration of their evidence it becomes crystal clear
that PW- 4 had accompanied the deceased in PW 3's
rickshaw to the place of incident. In the incident that
occurred at the location pointed out by the prosecution,
PW 4 sustained an injury. His presence in the company
of the deceased at the place of occurrence, therefore,
cannot be doubted. Immediately after the incident within
less than an hour thereof PW 4 went to the police station
and lodged the first information report. It is true that the
first information report is not substantive evidence but
the fact remains that immediately after the incident and
before there was any extraneous intervention PW 4 went
to the police station and narrated the incident. The first
information report is a detailed document and it is not
possible to believe that the investigating officer imagined
those details and prepared the document Exh. P 3. The
detailed narration about the incident in the first
information report goes to show that the subsequent
attempt of PW 4 to disown the document, while
admitting his signature thereon, is a shift for reasons best
known to PW 4. We are, therefore, not prepared to
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accept the criticism that the version regarding the
incident is the result of some fertile thinking on the part
Of the investigating officer. We are satisfied, beyond any
manner of doubt, that PW 4 had gone to the police
station and had lodged the first information report. To
the extent he has been contradicted with the facts stated
in the first information report shows that he has tried to
resile from his earlier version regarding the
incident........ The only area where they have not
supported the prosecution and have resiled from their
earlier statements is regarding the identity of the
assailants. We will deal with that part of the evidence a
little later....... ?

91. In this connection, we may also refer to observations in
Awdesh and Ors. Vs. State of U.P. AIR 1995 SC 375, which are

as follows :-

“S.......These witnesses have supported the prosecution
case as disclosed in the First Information Report within
one and half hours of the occurrence.....”

“Teeuren PW-1 and PW-3 were admittedly injured and had
sustained several injuries, which was proved by the
doctor, who examined their injuries. As such, their
presence cannot be disputed at the time of the
occurrence. The First Information Report having been
lodged within one and half hours of the occurrence,
supports and corroborate to a great extent, the version
disclosed by prosecution witnesses in Court.”

92. In Abdul Gani & Ors. Vs. State of Madhya Pradesh AIR 1954
SC 31(Four Judge bench), Hon’ble Apex Court has observed as under:

“I3......... So far as we have been able to see, the first
information report has not been used as substantive
evidence in the case at all by the High Court but has
been used only to corroborate the statements of the
eyewitnesses. It is not possible to accept the suggestion
that because this report was not as full as it could have
been, it should be ignored altogether. There is no warrant
for doing so. ”
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93. In this context, we may also refer para 3 of Ladha Shamji

Dhanani (supra). Further, perusal of facts & evidence of present case &

that of Khujji (supra) reveal that they are almost identical. Thus, from

above pronouncements, it is evident that FIR being earliest version of
prosecution, can be used to test the veracity/reliability/trustworthiness of
prosecution witnesses. In this context, it has also to be kept in mind that
generally in a criminal case, prosecution is required to prove its case as
disclosed in the FIR. Therefore, if we examine evidence of Pramod
Goswami (PW-18) with reference to/in the light of prosecution version,
as disclosed in Dehati Nalishi (Ex.P/3) and Dehati Marg Intimation
(Ex.P/2), then, it is apparent that evidence of Pramod Goswami (PW-18)
is consistent with the prosecution version, as disclosed in Dehati Nalishi
(Ex.P/3) and Dehati Marg Intimation (Ex.P/2). Hence, above also
corroborates testimony of Pramod Goswami (PW-18) in material

particulars.
(iii)-Motive/Enmity:-

9. From testimonies of Vinod (PW-2), Vinod (PW-4), Smt. Manju
Goswami (PW-14), Pramod Goswami (PW-18), Virendra Van Goswami
(PW-15), it is evident that Pratap Van, Sahab Van, Virendra Van Goswami
etc. are real brothers and on the date of incident, Sahab Van, Umrao,
Bharat, Ummi Kori etc. were lodged in Pipariya Jail in connection with
murder of G Sahab and from the testimonies of above witnesses, it is also
clearly established that prior to the present incident, there was bitter
rivalry/enmity between the deceased’s family and appellants’ family and
this enmity was subsisting on the date of incident. Further, from
depositions of Smt. Manju Goswami and Virendra Van Goswami, it is
also apparent that prior to the present incident, appellant Rakesh Patel,
along with his other associates, had threatened Smt. Manju Goswami etc.
Sinaure e
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not to side with Umrao etc. Thus, appellants have clear motive to commit
the instant offence.

(iv)-Various recoveries:-

(1) Recovery from the place of incident:-

95. From testimony of Investigating officer Mahendra Singh Meena
and seizure memo Ex. P/28, recovery of Blue Color Motorcycle bearing
registration No. MP-05-MB-8057 in damaged condition, one live yellow
metal cartridge, 12 bore empty cartridge, pieces of broken white color
number plate, one piece having written on it ‘BA’ and pieces of red glass
of indicator and pieces of fiber part etc. is clearly proved, though,
witnesses of above seizure Mahesh Kumar Morya (PW-3) and Shivkumar
(PW-13) are completely hostile. In this Court’s opinion, it is immaterial
because, on above point, Mahendra Singh Meena’s testimony has not
been challenged at all during his cross-examination on behalf of
appellants.

(11) Seizure of bullets etc. extracted from the deceased’s body.

96. From testimonies of Dr. A.K. Agrawal (PW-19), Rajesh Soni (PW-
12), Gautam (PW-8), Madhu Sudan Pandey (PW-6), Raj Kumar (PW-5),
post mortem Ex. P/42 & P/43 and Recovery Memo Ex. P/24, it is clearly

proved that bullets etc. extracted from the body of deceased persons, have
been seized vide seizure memo Ex.P/24.

(ii1) Recoveries from appellants:-

97. As per Investigating Officer Mahendra Singh Meena, he
interrogated accused Dara Singh in the presence of witnesses and he told
that gun was snatched by Pancham and after leaving Bolero in village
Nandwara, he has concealed vehicle’s key in the room of his house and
he will get it recover. Thereupon, he prepared memorandum Ex. P/7. The

witness further deposes that accused Dara Singh took out Bolero’s Key
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from his house and presented before the witnesses and he recovered the
same vide seizure memo Ex.P/15.

98. As per Investigating Officer Mahendra Singh Meena, he
interrogated accused Pancham in the presence of witnesses and he told
that he has concealed gun in the bedroom of his house and he will get it
recover. Thereupon, he prepared his memorandum Ex. P/8. The witness
further deposes that he recovered 12 bore two barrel gun, after accused
Pancham presented the same from the said place vide seizure memo Ex.
P/14 in the presence of witnesses.

99. As per Investigating Officer Mahendra Singh Meena, he
interrogated accused Rakesh in the presence of witnesses and he told that
he has concealed katta (country made pistol) inside the room of his house
and he will get it recovered. Thereupon, he prepared memorandum Ex.
P/9. The witness further deposes that accused Rakesh had presented katta
(country made pistol) having magazine, after taking it out from inside
room of his house and he recovered the same vide recovery memo Ex.
P/16.

100. As per the Investigating Officer Mahendra Singh Meena, he
interrogated accused Sunil in the presence of witnesses and he told that he
has kept katta (country made pistol) and three live 315 bore cartridges in
a room of Kamlesh Gujar’s under construction house situated near
Pachmadi Naka, Pipariya and he will get it recover. Thereupon he
prepared memorandum Ex. P/10. The witness further states that he
recovered a katta (country made pistol) and three live 315 bore cartridges
from the place as described in accused Sunil’s memorandum vide
recovery memo Ex. P/12.

101. As per the Investigating Officer Mahendra Singh Meena, he

interrogated accused Jagdish in the presence of witnesses and he told that
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he has concealed Katta (country made pistol) underneath the seat of
Pulsar motorcycle and he has parked the same secretly by the site of
Kamlesh Gujar’s new under construction house near Pachmadi Naka and
he will get it recover. Thereupon, he prepared memorandum Ex. P/12.
The witness further deposes that he recovered a katta (country made
pistol) along with six rounds from the place as described in Jagdish’s
memorandum vide recovery memo Ex. P/13.

102. Pramod Goswami is a witness of above memorandums and
seizures and he has deposed identically but another witness of memo and
seizure Vinod (PW/4) has not supported the prosecution on above points.
103. Now the question arises whether from evidence on record above
recoveries are proved. Perusal of cross-examination of Investigating
Officer Mahendra Singh Meena shows that in his cross-examination, he
has admitted that on seizure memos Ex. P/12 Ex. P/13, Ex. P/14, Ex.
P/15, Ex. P/16, no specimen seal is affixed but he has deposed that it is
wrong to say that he had not sealed above firearms on the spot, that’s
why, no specimen seal is affixed on above seizure memos. Perusal of
above seizure memos reveal that therein, it is clearly mentioned that
recovered items have been sealed. Further, Investigating Officer
Mahendra Singh Meena has deposed that he had sent seized articles to
FSL for examination vide draft Ex. P/52. FSL draft Ex. P/52 shows that
firearms have been sent in various sealed packets. Further, FSL report Ex.
P/65 and Ballistic report Ex. P/66 shows that articles, including firearms,
sent for examination, were found in sealed condition and on being
checked, seal was found matching with the specimen seal. Again Ex.
P/64, which is a letter from FSL Sagar to SP, Hoshangabad
(Narmadapuram), it is mentioned that articles are being sent after sealing

them, along with original seal and residues. In view of above, in this
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court’s opinion, non affixing of specimen seal on seizure memos is not of
much consequence.

104. Perusal of testimonies of prosecution witness Pramod Goswami
and Investigating Officer Mahendra Singh Meena on the point of
memorandum/seizure, reveal that they have been extensively cross-
examined on behalf of appellants on above points but nothing substantial
has come out in their cross-examination which would show that they are
not reliable on above points. There is nothing in their cross-examination
which would cast doubt on their testimonies on the point. Therefore, in
this court’s opinion, from testimonies of Pramod Goswami and
Investigating Officer Mahendra Singh Meena, recovery of above articles
from above appellants, in pursuance of memorandums prepared on the
basis of information provided by the appellants, is clearly proved.
(V)-Ballistic Report:-

105. Testimony of Arun Kumar, Head constable (PW/11) and his report

Ex. P/32, along with Ballistic report (Ex. P/66) shows that 12 bore gun,
country made pistol & 315 bore katta were found in working condition
but firing pin of one country made Katta was found broken and above
firing pin on being replaced, shot could be fired from the said Katza.

106. Now, the question arises whether bullets/cartridges found on the
scene of incident and/or recovered from body of deceased persons were
fired or could have been fired from above firearms seized from
appellants. In this respect, it would be appropriate to refer relevant
opinion of Ballistic expert as described in report Ex.P/66, which is as

follows:-

g
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107. Thus, above Ballistic report reveals that residues of firing in the
past have been found in the barrels of all the above 4 firearms, which
have been recovered within three days of the incident from appellant
Sunil, Jagdish, Pancham & Rakesh,. It is also evident from above report
that Bullet E B-1, extracted from the body of deceased Pratap Van, has
been fired from pistol recovered from appellant Rakesh.

108. Perusal of appellants’ examination under Section 313 of Cr.P.C.
reveal that when Ballistic report Ex.P/66 was put to appellants during
their above examination, answer to question No.249 shows that they have
only stated that false report has been prepared and nothing more.

109. Thus, above recoveries, coupled with above Ballistic report, also
support/corroborate  prosecution story/prosecution witness Pramod

Goswami’s testimony in material particulars.

vi)- Appellants’ examination u/s 313 of CrPC:-

110. Perusal of appellants’ examination u/s 313 of CrPC reveal that,
when incriminating circumstances appearing in the evidence were put to
appellants in their examination u/s 313 of CrPC, then, they have only
stated that “ do not know/it is wrong/have been falsely implicated/he is
innocent/witness depose falsely on account of enmity” & no specific
defence has been taken by the appellants & they have not specifically
explained the incriminating circumstances.

111. Perusal of testimonies of prosecution witnesses reveal that during
their cross-examination, no suggestion has been given to any of the
prosecution witnesses that if, appellants/anyone of them were not present

at alleged date time and place of occurrence, then, where they were and
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this fact has also not been explained by appellants in their examination
under Section 313 of Cr.P.C. Therefore, above also corroborates
testimony of Pramod Goswami (PW-18).

(vii)- Recovery of Bolero:-

112. So far as recovery of Bolero is concerned, ASI, S.N. Kaurav (PW-
17) has deposed that during investigation, he reached village Nandwada
and recovered therefrom silver color Bolero bearing registration No. MP-
05-BA-0133 in the presence of witness Raj and Rameshwar vide recovery
memo Ex. P/40. Witnesses to above recoveries Raj (PW-23) and
Rameshwar are completely hostile and have not supported the
prosecution on above point. Now the question arises whether from
testimony of S.N. Kaurav recovery of Bolero is proved or not. Testimony
of S.N. Kaurav shows that he has nowhere stated in his deposition the
specific place from where he recovered above Bolero in village
Nandwada. Further, he has also not stated in his testimony that from
whose possession he recovered Bolero or whether it was lying in lavarish
condition.

113. In seizure memo Ex. P/40, name of Ghasiram is mentioned in
column-5, from whom the said recovery is stated to have been effected
but S.N. Kaurav has not stated in his deposition that he recovered Bolero
from Ghasiram. Prosecution has not examined Ghasiram as prosecution
witness. There is no signature of Ghasiram on above seizure memo.
Therefore, in this Court’s opinion, recovery of Bolero vide seizure memo
Ex. P/40 is not proved. Again, the broken pieces of number plate etc.
found on the scene of incident have not been matched with above sized
Bolero. Therefore, it cannot be said that the broken pieces of number

plate etc. found on the scene of incident are of above seized Bolero. From
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this point also, recovery of above vehicle does not help prosecution in
any way.

Final Conclusions:-

114. Thus, to sum up, from evidence on record, presence of prosecution
witness Pramod Goswami (PW-18) is categorically established and
proved at the place of incident during occurrence and it is also proved
that he has witnessed the happening of incident. On above point, his
testimony gets corroborated from deposition of Vinod (PW-4) in material
particulars. There are no such material contradictions / omissions /
discrepancies between witness Pramod Goswami’s court testimony & his
police statement (Ex.D/2) that go to the root of the case & make the
witness unreliable There is nothing inherently improbable or unreliable in
the evidence of Pramod Goswami (PW-18). Further, it is also evident
that Pramod’s testimony is wholly consistent with the prosecution version
as disclosed in the dehati nalishi (Ex.P/3)/dehati marg intimation
(Ex.P/2) lodged immediately after the incident. Besides, testimony of
Pramod Goswami (PW-18) is also corroborated from recoveries of
firearms from appellants and Ballistic report. In the instant case, it is also
clearly established that on the date of incident, there was subsisting bitter
rivalry between deceased’s family and appellants’ family and on account
of that, appellants have clear motive to commit the instant offence. From
the evidence on record, it is not proved at all neither it is otherwise shown
that deceased/deceased’s family had any rivalry with some other persons.
Appellants’ examination u/s 313 of CrPC also corroborates testimony of
Pramod Goswami (PW-18).

115. Therefore, in view of discussion & evaluation of evidence on
record in the foregoing paras, we are of the considered view that

prosecution witness Pramod Goswami (PW-18) is a reliable and
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trustworthy eye-witness, who has witnessed the incident and his evidence
stands corroborated in material particulars from other evidence on record.
116. In view of discussion in the foregoing paras and
analysis/appreciation of evidence on record, we are of the considered
opinion that learned trial court has appreciated the evidence on record
appropriately and as per settled principles of law & there is no illegality
or perversity in the findings recorded by the trial court. The view taken by
the learned trial court is plausible one. Therefore, we are of the opinion
that no interference is required regarding conviction and sentence of
appellants by the learned trial court. Resultantly, this criminal appeal is
dismissed. The impugned judgment dated 11.01.2013 passed in Sessions
Trial No0.238/2008 by learned Additional Sessions Judge, Pipariya,
District Hoshangabad, is hereby affirmed.

117. Appellant No.4-Sunil Verma is absconding. Hence, learned trial
court is directed to take necessary steps to ensure his presence for serving
remaining jail sentence.

118. A copy of this judgment be sent forthwith to Additional Sessions
Judge, Pipariya, District Hoshangabad & to concerned jail for

information and compliance.

(SUJOY PAUL) (ACHAL KUMAR PALIWAL)
JUDGE JUDGE

Irfan
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