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Shri Sanjay Patel, learned counsel for the petitioners.

Shri  Ashish  Anand Bernard,  learned Government  Advocate 

for respondent Nos. 1 and 2.

None for respondent Nos. 3 and 4 though served.

Heard.

Order dated 8.2.2006 passed by Additional Commissioner is 

being  assailed  vide  this  petition;  whereby  while  setting  aside  the 

order  passed on 28.1.2002 by Collector,  Mandla,  the  sale  of  land 

bearing Khasra No.  14 area 0.68 hectare,  Khasra No.  1 area 1.23 

hectare, Khasra No. 18 area 1.41 hectare, Khasra No. 162 area 0.60 

hectare and Khasra No. 3 area 1.15 hectare, Patwari Halka No. 32, 

Village Khupsar  by petitioners  in favour of  respondent No.  3  has 

been upheld.

Collector on the finding that the land in question being given 

on lease  to  respective  petitioners  in  the  year  1975-76,  its  transfer 

without seeking prior permission as contemplated under Section 165 

(7-b) of M.P. Land Revenue Code, 1959 was void and, therefore, the 

sale was set aside.

Reversing the order, Additional Commissioner found that the 

lease being granted in years 1975-76 and the transfer being effected 

in  the  year  1990,  was  not  hit  by  Madhya Pradesh Land Revenue 

Code (Amendment) Act, 1992.

Amendment  Act,  1992  inserted  following  sub-section  (3) 

under Section 158:

“3.   Every person -



(i) who is holding land in Bhoomiswami right by virtue 

of a lease granted to him by the State Government or 

the Collector or the Allotment Officer on or before 

the  commencement  of  the  Madhya  Pradesh  Land 

Revenue Code (Amendment) Act, 1992 from the date 

of such commencement, and

(ii) to whom land is allotted in Bhoomiswami right by 

the  State  Government  or  the  Collector  or  the 

Allotment  Officer  after  the  commencement  of  the 

Madhya Pradesh Land Revenue Code (Amendment) 

Act, 1992 from the date of such allotment,

shall be deemed to be a Bhoomiswami in respect of such 

land and shall  be subject to all  the rights and liabilities 

conferred and imposed upon a Bhoomiswami by or under 

this Code:

Provided that  no such person shall  transfer  such 

land within a period of ten years from the date of lease or 

allotment.

Corresponding amendment was also brought in sub-section (7-

a) of Section 165 of Code 1959 whereby following expressions were 

inserted:

“(7-a)   Notwithstanding  anything  contained  in  sub-

section (1), no Bhoomiswami specified in section 33 of 

the Madhya Pradesh Bhoodan Yagna Adhiniyam, 1968 

(No.  28  of  1968)  shall  have  the  right  to  transfer  any 

interest in his land specified in the said section without 

the permission of the Collector.”



The above provision as it existed at the time when the transfer 

was effected, i.e., in the year 1999 was as follows:

“(7-A) Notwithstanding  anything  contained  in 

sub-section (1), no Bhumiswami specified in section 33 

of  the  Madhya  Pradesh  Bhoodan  Yagna  Adhiniyam, 

1968 (No. 28 of 1968), shall have the right to transfer 

any  interest  in  his  land  specified  in  the  said  section 

without the permission of the Madhya Pradesh Bhoodan 

Yagna Board.”

Thus,  incumbent it  was upon the parties  concerned to have 

obtained  the  permission  before  effecting  the  transfer  of  a  land 

specified  under  Section  33  of  Madhya  Pradesh  Bhoodan  Yagna 

Adhiniyam, 1968.

Section 33 of 1968 Act provides for:

“33. Bhoodan  holders  to  acquire  Bhoomiswami 

rights.- Any person holding land as a Bhoodan holder for 

ten years continuously in accordance with the provisions 

of this Act shall, at the expiry of the said period, acquire 

the rights of Bhoomiswami under the Madhya Pradesh 

Land Revenue Code, 1959 (No. 20 of 1959), and the title 

and interest of the Board in the said land shall cease.

It  is  evident  from  the  facts  of  the  present  case  that  the 

petitioners  were  allottees  of  land  by  the  State  Government  and 

respondent Nos. 3 and 4 having failed to establish that the allotment 

was  not  under  the  Act  of  1968,  the  petitioners  acquired 

Bhoomiswami right over the property in question.

Ignoring this aspect, Commissioner reversed the order passed 

by Collector on the following finding:



“6. mijksDr rdksZ ds ifjis{; esa eSaus v/khuLFk U;k;ky; ls izkIr 

vfHkys[kksa dk voyksdu fd;kA vihykFkhZ dh vksj ls bl U;k;ky; esa 

[kljk  ikap  lkyk  dh  lR;  izfrfyfi;ka  izLrqr  dh  xbZ  gSa]  ftuds 

voyksdu ls Kkr gksrk gS fd fookfnr Hkwfe dk iV~Vk mRrjoknh Øekad 

2  ls  7  dks  o"kZ  1975&76  esa  iznku  fd;k  x;k  FkkA  fookfnr Hkwfe 

muds  }kjk o"kZ  1990 esa  foØ; dh xbZ gSA lafgrk dh /kkjk 3 dk 

ijUrqd bl izdkj gS fd vkoaVu ;k iV~Vs dh rkjh[k ls 10 o"kZ dh 

dkykof/k ds Hkhrj ,slh iV~Vs ;k vkoaVu dh Hkwfe dk varj.k ugha fd;k 

tk ldsxkA eSaus  vihykFkhZ  }kjk  izLrqr U;kf;d n"̀Vkar dk voyksdu 

fd;kA blesa ekuuh; jktLo eaMy us ;g vo/kkfjr fd;k gS fd iV~Vs ds 

laca/k esa tks cafn'ksa gSa] os iV~Vs fn;s tkus ds 10 o"kZ dh vof/k ds Hkhrj 

dh gSa] mlds ckn ds fy;s ughaA bl izdj.k esa mRrjoknhx.k dks iV~Vk 

o"kZ 1975 esa iznku fd;k x;k FkkA tcfd muds }kjk Hkwfe dk foØ; o"kZ 

1990  esa  fd;k  x;k  gSA  vr,o  ekuuh;  jktLo  eaMy  }kjk  ikfjr 

mijksDr U;kf;d n"̀Vkar bl izdj.k esa Hkh ykxw gksrk gSA”

 These  findings  when  tested  on  the  anvil  of  the  provisions 

contained under Section 165 (7-A) as it existed when the transaction 

were  effected  wherein  prior  permission  was  a  mandatory  pre 

condition and no prior  permission having been sought even if  the 

holding is beyond ten years, the decision arrived at by the Collector 

that the sale was a nullity ought not to have been interfered with.

Thus  considered,  the  impugned order  dated  8.2.2006 is  set 

aside and the order passed by Collector on 28.1.2002 is upheld.

Petition is allowed to the extent above.  No costs.
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