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ORDER

The order passed in Writ Petition 3965/2005 shall lead to
disposal of Writ Petitions N0.5962/2006 and 11337/2006 as the
issue raised in these petitions are similar.
2. Validity of standing order-dated 20.4.2004 passed by
Commissioner, Municipal Corporation Bhopal and order-dated
19.5.2005 passed by Zonal Officer, Zone No0.8 Municipal
Corporation Bhopal are being called in question.
3. Vide impugned order-dated 19.5.2005, demand has been
raised to the tune of Rs.77,88,635 (in WP-3965-2005) and
similar demands raised in connected writ petitions towards
property tax for the year 2004-2005.
4. Petitioner, a Private Limited Company registered under
the Companies Act, 1956, was allotted Factory No.DW-200209

vide the order passed by Government of India, Director General
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of Technical Development, New Delhi dated 26.2.1964. The
petitioner was also granted an Industrial Licence bearing
No.L/36(4)/7/60-L IND dated 22.2.1960. Petitioner also have a
licence to work in accordance with Rule 5 of the M.P. Factories
Rules, 1962 by the Government of Madhya Pradesh which, as
per the petitioner, has been renewed from time to time.
Besides, Office of Deputy Director, Town and Country Planning,
Bhopal, issued certificate for industrial use for the occupation of
petitioner.

5. That, petitioner has been subjected to Property Tax from
time to time under the Madhya Pradesh Municipal Corporation
Act, 1956 (hereinafter referred to as ‘1956 Act’) as is imposed
by the Municipal Corporation Bhopal.

6. That, for the period 1998-2000, petitioner deposited an
amount of Rs.34,519/- towards property tax. Vide notice dated
10.9.2004, petitioner was called upon to deposit an amount of
Rs.19,36,669/- as property tax. Petitioner preferred an appeal
in accordance with Section 149 of 1956 Act to the competent
authority i.e. District Judge Bhopal on 15.9.2004 against said

demand on the ground that petitioner being an industrial unit
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cannot be made to pay the property tax as compared with
other commercial establishments. The claim was denied by
respondent-Municipal Corporation on the ground that since
petitioner unit falls under Zone No.4, the tax is realized in
accordance with Standing Order No.12/2004. The Appeal was
disposed of on 7.2.2005 directing the Municipal Corporation to
consider the objections raised by the petitioner and take a
decision thereon after affording an opportunity of hearing.

7. On the representation being filed by petitioner that it be
treated at par with other industrial units of the adjoining area.
And, that it is not carrying out any commercial activity and,
therefore, it be assessed in accordance with the factories
situated in Govindpura Area i.e. Ward Nos.56 and 63
respectively. That, being a Medium Scale Industry and being
located over free-hold land used for industrial purpose, the
property tax for the building be assessed in accordance with
the rates as made applicable to other industries.

8. The <claim was turned down vide impugned

communication dated 19.5.2005 that since petitioner’s unit is
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located in Ward No.45 the rates prevalent therein (and not that
of Ward No.56 and 63) would be applicable.

9. These facts have led the petitioner question the
resolution and the rejection order.

10. It is contended that the property tax is realized from the
petitioner as per rates applicable in Zone No.4 in accordance
with the impugned Standing Order No.12/2004 dated
20.4.2004. It is the contention that the impugned standing
order is illegal and invalid inasmuch as the same though is in
exercise of powers under sub-section (1-a) of Section 138 of
1956 Act, but a draft resolution passed by the Corporation was
suspended by the State Government in exercise of its powers
under Section 421 of 1956 Act. In the wake thereof, it was
beyond the competence of the Mayor to have invoked sub-
section (1-a) of Section 138 of 1956 Act.

11. It is next contended that being an industry, though
situated within Zone No.4 and Ward No.45, it cannot be
discriminated with other industries situated in Ward Nos.56 and

63.
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12. The respondents have denied all the contentions. It is
urged that after the direction by District Judge in appeal and
after affording opportunity of hearing to petitioner and taking
recourse to re-measurement of the premises in question, the
impugned order-dated 20.4.2004 was passed. The petitioner
instead of challenging the same in Appeal, has filed this petition
under Article 226 of the Constitution of India which is not
tenable, as the petitioner has an alternative statutory remedy.
It is further contended that being located in Ward No.45 in
Zone No.4, the rate fixed as per the stipulations contained in
the Madhya Pradesh Municipality (Determination of Annual
Letting Value “Building/Lands) Rules, 1997 (for short ‘Rules,
1997"), the petitioner cannot be treated to be of another ward
or zone.

13. As to the contention regarding competence of Mayor to
exercise the powers under Section 138(1-a) of 1956 Act in the
wake of a resolution being suspended by the State Government
under Section 421 of 1956 Act, it is contended that the Mayor
being conferred with the powers by the legislature, is within its

jurisdiction to have passed the resolution. On these
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submissions, it is urged on behalf of the respondents that the
petition deserves to be dismissed.

14. After hearing learned counsel for the parties, the issues
which crop up for consideration is as to whether in a case
where the assessment of property tax is done zone-wise, the
petitioner carrying out industrial activities can be treated as the
establishment falling in another zone where the rate of
property tax is different. And, whether the Mayor was within its
competence to have passed the resolution in the wake of the
fact that proceedings-dated 5.2.2004 of Municipal Corporation
Bhopal, has been suspended by the State Government under
Section 421 of 1956 Act.

15. However, before dwelling on these issues, preliminary
objection raised by respondent-Municipal Corporation is taken
up first.

16. True it is that against the demand of tax, petitioner has a
remedy of Appeal under Section 149 of 1956 Act. That, it is
mandatory to deposit property tax under Section 158 of 1956
Act. The fact remains that in the case at hand, petitioner has

also questioned the resolution on the basis whereof, the
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property tax, which is under challenge, is being questioned.
That, the Appellate Court under Section 149 though have a
jurisdiction to adjudicate the dispute arising in respect of any
land or any building to assessment or as to the basis or
principle of assessment or as to the amount of tax assessed, it
will, however, be beyond the jurisdiction of the Appellate Court
under Section 149 to test the correctness of the resolution
passed under Section 138(i-a) of 1956 Act. Therefore, the
petitioner cannot be driven to seek remedy under Section 149
of 1956 Act.

17. Coming to the merits of the case. As to contention that it
is beyond the competence of the Mayor to have proposed and
resolved the levy of property tax vide Permanent Order
No.12/2004; the said order, as apparent, is in the exercise of
the powers conferred vide Section 138(1-a) of 1956 Act, which

mandates —

A\Y

138. Annual letting value of land or building.

(1-a) The Commissioner shall prepare the draft
resolution under sub-section (1) for the next
financial year and submit before the Corporation
before 31% December of each financial year. In
case the Corporation fails to adopt the resolution as
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required by sub-section (1) by 31 March of each

financial year then the draft resolution prepared by

the Commissioner shall be presented to the Mayor

and the resolution as approved by the Mayor shall

be deemed to be the resolution finally adopted by

the Corporation.

Provided that if the Mayor does not approve the

draft resolution prepared by the Commissioner by

30™ April of the current financial year then the draft

resolution as prepared by the Commissioner shall

be deemed to be the resolution finally adopted by

the Corporation.”
18. This sub-section was inserted vide M.P. Act 29 of 2003
w.e.f. 25.8.2003 laying down the procedure that in case the
Corporation fails to adopt the draft resolution as to annual
letting value of any building or land prepared by the
Commissioner, then it is to be presented to the Mayor and the

resolution as approved by the Mayor shall be deemed to be the

resolution finally adopted by the Corporation.

19. There can be various reasons wherefor the Corporation
fails to adopt the resolution by 31% March of respective

financial year.

20. In the case at hand, the reason as borne out from the

impugned permanent order, is the suspension of meeting of
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the Corporation (and not the resolution as contended by
learned counsel for petitioner). This fact would be evident from

the recital of the permanent order. It stipulates :

"HY. WA gRI TR Ufere R, Aiotd @l feHTe
05—02—2004 &I §ob DHRAE! f[daRU B TR frE
fAfrd & gRT 421 & eradia <enfia far T 2
3R gk M @1 IeoiRad do& d fawia a9 2004—2005
& for Hufcqax & SR 9§ aIftd 9ISl Hed @ &% &l
EriRoT A1 A1 Wiapa far a1 o | drRiaE & IR
8 ¥ o] T2l fhar o daar g 1

21. Apparently, the State Government in exercise of the
powers under Section 421 of 1956 Act suspended the meeting-
dated 5.2.2004 of the Municipal Corporation Bhopal. Sub-
section (1) of Section 421 empowers the State Government to
suspend ... doing of any act which is about to be done ..”. The
expression, in the considered opinion of this Court, embraces
the meeting of the Corporation. There being no material on
record to suggest that the meeting which was convened on
5.2.2004 was only in relation to adopting of draft resolution
prepared by the Commissioner under sub-section (1) of Section
138 of 1956 Act. Even if it was, then also, the exercise of

power by the Mayor under Section 138(1-a) stands justified
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and valid, as the Corporation had failed to adopt the resolution
by 31 March. There is no cogent material available on record
that even the exercise of powers by the Mayor under Section
138(1-a) of 1956 Act was suspended.

22. In view whereof, the contention that it was beyond the
jurisdiction of the Mayor to have approved the resolution
cannot be accepted and is negatived.

23. This leaves us to consider the next contention; whereby,
the petitioner claims applicability of rate of property tax of Zone
No.5 The draft resolution by the Commissioner which was
finalised by the Mayor for the financial year 2004-2005 in
respect of Zone No.1, 4 and 5, which we are concerned, with is

in the following terms —

“ifj{k= dekd&01

I HHIG 1 (ATTdre] dRET BIeH) A" B &,
qre 02 (MaTe WER 91 &89 g% TR dd BledN),
R BT &, a1 10 (1310 TRRAT BraAH! BIEdHR),
qe B. 11,1314 &1, (R S1an I 7 RRFT A
BlehN), e . 1517,18 (BHIRAT S BisH) dTS
20,27 (SN &13) a1 &. 28,29 (AT TR BISHT),
9 P. 30,31, B (YA CIRY IAMEH Seldd SL.Ud.
9. §.5. VA.UA.UH.3.Ud. TI8U 9a+l & 3fa¥ ) dre &.
30 @ GaMl TR, RSH TR TG Yl TR) ars
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P. 32,3637 @ (TAN, WTATR) aTS B. 39 & (dHad

Fiees, AMEER TR, TRA TSal, ARRTTR, §RE]
TR, TR Sell, BRI HIfea™, geligRT, g TR,
JATY BT TG HARTT &5 ) 9IS $. 404142 &
(3TBTAT TeetT OME &) T &. 43,4548 dbdel AT Hcl
PIAR IS A W ddb P &F) de P. 57,58,59,60
R e BIgHR) 91 B, 62 (BdATSwel g A
AR 96 &, 63 (Mfd=gRr e a3 H Red
IR SHSAT/FER /TAGSTRT Sl Ndifhd
et &z ¥ Red 8 dur Rfen enfie fae™
s gRT Al ud smafed oS /4 W wenfud =
P BISHY) 64,6566 d dAS ®. 535455 HI ddd
RIS AMABRIT &) qTS . 56 BT T TR Ud dT
®. 46 B (CTH B. 1 H 40 P Ue.ATS.Sll. SRR T,
M. aMI TR, A9 R, MR A= <4, Al
TR) |

ifj{k= Dekd 04

e HHID 03 D SN &, ars P, 04 D BN &,
IS . 34,354547 BT Yod BICH & d18% BT &3 3N
feeq, #aT AT Td U9 PFeldd ¥ o g3l UH.UILTR
BT T |

ifj{k= dekd&05

9 ®. 56 Ud 63 & Ifdiid e a7 # Red
IR SHSAT/HER /AT Sl Ndifhd
et e H Rea 8 dur fSen sieife faem
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@ g START UTe U4 rafed oS /9 wR aafed

gl |

| O & srfie wadl /qffal &1 aivs w1 J™
JATYRYT B & YA A 9l & Rl (RIS YRAT
gall & forg fadt Mex a1fie av =rgar HgiiRd
foar Sirar 8) —

ARSCILEC
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gRe=—5
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HIY WX

qIHer H TR S ¥ guithe H FETgaR B8l —
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¥ 25 yfaerg srfaRed gv SIS SR’y |”

24,
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Evidently, the determination of Annual Letting Value is in

accordance with Rule 3 of 1997 Rules. Rule 3, 4 and 5 whereof

provides for :

\\3.

Classification of Municipal area. — Every
Municipality shall classify the Municipal area in
more than one zone on the basis of, as far as
possible, similar locations of the buildings and lands
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(as per square foot prevailing market value)
situated therein.

4. Classification of buildings and lands. —
The classification of buildings and lands situated in
every zone shall be as follows —
(@) Quality of construction —
(i) Buildings having roof made of
R.C.C./R.B.C. or stone;
(i)  Buildings having roof made of sheets of
cements or iron or tiles;
(iii) Other semi-pakka or kuccha buildings
which does not fall within sub-clause (i) and
(ii).
(b) On the basis of use —
(i)  Buildings/lands for the purpose of
commercial or industrial;
(i)  Buildings/lands for the purpose of
residential.

(c) On the basis of location —
() Buildings/lands situated at main road;
(i)  Buildings/lands situated at main
market;

5. Rate of annual letting value. Every
Municipality as per criteria described in Rule 4 shall
fix separate rates for each type of houses and lands
situated in each zone on the basis of their quality of
construction, use and location for the purpose of
determination of their annual letting value:

Provided that the land where cultivation is going on
and the vacant land attached to the building
(Marginal open space) shall be exempted for the
purpose of calculation of annual letting value:
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Provided further that apart from the criteria
described in this rule or Rule 4 the municipality
subject to the provisions of Sections 135, 136 and
138 of the Madhya Pradesh Municipal Corporation
Act, 1956 in case of a Municipal Corporation and
Section 126 and 127-A of the Madhya Pradesh
Municipalities Act, 1961 in case of a Municipal
Council or Nagar Panchayat, may also fix separate
criteria.”

25. That, Rule 2(g) of 1997 Rules defines “Commercial or
Industrial” which means “such building or land on which any
business is carried-out, shop is being run, workshop is
established, trade, business is being done or any other similar
activities are being conducted or reserved for such activities.”

26. The validity of these Rules were subjected to challenge in

Sakshi Gopal Agrawal vs State of M.P. 2004 (1) MPLJ

390, wherein while upholding its validity, a Full Bench of our
High Court held —

“42. We have referred to the aforesaid decisions
as the learned Counsel for the petitioner have
urged with vehemence that the classification by
zonal system is totally impermissible and the rent
should be the sole criteria. In Section 126 of the
Municipalities Act, it is noticeable that the
Legislature has referred to determination of the
annual letting value of land or building on the basis
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of per square foot of the built up area or per
square foot of the land and while doing so the
factors which are to be taken into consideration are
the area in which the building or land is situate, its
location, situation, purpose for which it is used, its
capacity for profitable use, quality of the
construction of the building and other relevant
factors. Quite apart from the above, the Legislature
has not made the criteria exhaustive and further
stipulated subject to the rules, as may be made by
the State Government in this behalf. Similar
language has been used in Section 138 of the
Municipal Corporation Act. Rule 3 of the Rules deals
with the classification of municipal area. Rule 4 of
the Rules deals with classification of buildings and
lands. It classifies the buildings on the basis of
quality of construction, the basis of use, and the
basis of location. Rule 5 deals with Rate of annual
letting value. If the rules are understood in proper
perspective and reflected in the logical prism, we
have no hesitation in holding that the provisions
which have been provided for classifying the
buildings are reasonable, rational, acceptable and
non-arbitrary. In fact, we may say without any
scintilla of doubt that the provisions of the Bihar
Act which were dealt with in the case of S.K. Sinha
(supra) were almost pari materia with the
provisions which are under challenge. It is
contended by the learned Counsel for the
petitioners that Rule 3 of the Rules stipulates that
every municipality shall classify the municipal area
in more than one zone on the basis of as far as
possible, similar locations of the buildings and lands
(per square foot prevailing market value) situated
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therein. Severe criticism has been advanced that
there cannot be classification of the municipal area
on zone basis. It is urged that if zone is accepted
as the sole criterion it would lead to incurable
anomaly as in a particular zone the buildings are
not the same and the construction is not the same.
At this juncture, we may state that the learned
Counsel for the petitioners while urging the
aforesaid submission with vehemence, in our
considered opinion, had read Rule 3 in total
isolation but the same is not to be read as if the
singular rule governing the whole scenario. It has
to be read along with Rule 4 which deals with
classification of buildings and lands on three
criteria, namely, quality of construction, the basis
of use and the basis of location. That part, needless
to emphasize the provisions in the main enactment
are to be taken into consideration. Thus,
classification of the municipal area on zone basis is
not the sole governing formula for classification. As
we have understood there will be classification of
area by zone and thereafter there would be
classification of building and land situated in the
zone shall be done as per Rule 4 and the rates are
to be determined. Thus, the submission made by
the learned Counsel for the parties in this regard is
totally sans substance.”

27. In the case hand, as evident from the impugned
communication dated 19.5.2005 that the Municipal Corporation
has fixed the rate of annul letting value as per criteria

described in Rule 4 i.e. as per location (zone-wise), quality of
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construction and on the basis of use. Since the determination
of rate of annual letting value is in accordance with Rules 3, 4
and 5 of 1997 Rules and no provisions having been
commended at that a building/land situated in one zone can be
assessed on the basis of determination of rate fixed in another
zone, the claim of petitioner for being determined as per rate
prevalent in Zone No.5, cannot be acceded to.

28. Taking any view of the matter, the petition (WP-3965-
2005) since does not merit consideration deserves to be and is
hereby dismissed.

29. In view whereof, WP-5962-2006 and WP-11337-2006 are
also dismissed. No costs.

30. Interim order, if any passed in any of the above matters

stands vacated.

(SANJAY YADAV)
JUDGE



