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IN THE HIGH COURT OF MADHYA PRADESH

AT JABALPUR

BEFORE

HON'BLE SHRI JUSTICE ACHAL KUMAR PALIWAL

CRIMINAL  APPEAL No. 1187 OF 2005
BETWEEN:-

KESLAL  LOHAR  S/O  SUKHDEEN
LOHAR,AGED  ABOUT  18  YEARS,  R/O
VILLAGE  RIHANGI,  POLICE  STATION
DINDORI, DISTRICT DINDORI.

.….APPELLANT

(BY SMT. NALINI GURUNG – AMICUS CURIAE FOR APPELLANT) 

AND
 

THE  STATE  OF  M.P.  THROUGH  POLICE
STATION  BEHARI,  DISTRICT  SIDHI
(MADHYA PRADESH) 

 

.....RESPONDENT

(  BY SMT.  EKTA GUPTA –  PANEL LAWYER
FOR THE RESPONDENT/STATE)

        _______________________________________________________________

    RESERVED ON        : 04/04/2024

PRONOUNCED ON :     25/04/2024

--------------------------------------------------------------------------------------------

This  appeal  having  heard  and  reserved  for  judgment,  coming  on  for
pronouncement on this day, the court passed the following: 

J U D G E M E N T 
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 Appellant has preferred this criminal appeal under Section 374 (2) of

Code of Criminal Procedure, 1973, challenging the judgment dated 27.05.2005

passed  by  Special  Judge,  SC/ST (Prevention  of  Atrocities)  Act,  Mandla  in

S.C.No.81/2004 whereby appellant has been convicted under Section 3(i)(xi) of

SC/ST(Prevention  of  Atrocities)  Act  and  sentenced  to  undergo  R.I.  for  six

months and with fine of Rs.500/- and has also been convicted under Section 354

of  IPC and sentenced to undergo R.I. for six months and with fine of Rs.500/-,

with default stipulation.

2. Prosecution story in brief is as under:- 

"2- vfHk;kstu dgkuh lkjka’k ;g gS fd izkfFkZ;k ------------ fnukad 12-3-2004 dks

'kke 6&7 ct xzke ------- esa viuh ckMh esa ysfVªu djds okil ?kj vk jgh FkhA

mlh le; vkjksih ds’k yky yqgkj us ogka igqap dj izkFkhZ dh yTtk Hkax djus

ds vk’k; ls mlds nksuksa gkFk idM dj mls tehu esa iVdus dh dksf’k’k dhA

izkfFkZ;k us vfHk;qDr dks ,d ykr ekjh vkSj NwB dj vius ?kj HkkxhA vfHk;qDr

us nkSM dj mls iqu% idM fy;k izkfFkZ;k us cpko cpko fpYyk;k rks vfHk;qDr

us mlds eqag esa 'kky Hkj nhA vfHk;qDr us ihNs ls tksj ls nck dj tkudh ckbZ

dks idM fy;kA -------- ds nksuks gkFk dh pqfM;k VwV dj ogh ij fxj x;hA

izkfFkZ;k dks nkafgus gkFk esa pksV vk;hA -------- us vius dks NqMk;k vkSj vius ?kj

igqaphA mlus vius ifr -------- rFkk ekek --------- dks ?kVuk dk gky crk;kA ?kVuk

ds le; izkFkhZ dk CykÅt Hkh QV x;kA izkFkhZ ds ikl xkao ls Fkkuk vkus ds

fy, cl fdjk;k ds :I;k ugha FksA blfy, fnukad 14-3-2004 dks nksigj 13-15

cts  ---------  us  Fkkuk  fM.MkSjh  esa  ?kVuk  dh fjiksVZ  fy[kk;hA vijk/k  dzekad&

101@04 ds vuqlkj izn’kZih&4 ds :i esa tqeZ iathc) fd;k x;kA vuqla/kku

iw.kZ  dj vfHk;ksx  i= lh-ts-,e-  fM.MkSjh  ds  U;k;ky; esa  is’k  fd;k  x;kA

tksdfeV gksus ds ckn bl U;k;ky; dks izkIr gqvkA"
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3. After case was committed to the trial court, the trial court framed charges

against appellant  & the same were read over to the appellant.  The appellant

pleaded not guilty & claimed to be tried for the offences charged with. To prove

the charges against appellant, prosecution adduced oral as well as documentary

evidence. After completion of prosecution evidence, appellant was examined u/s

313 of  CrPC.  The appellant  pleaded total  denial  & stated  that  he  has  been

falsely  implicated.  After  evaluating  the  evidence  that  came  on  record,  the

learned trial court vide impugned judgment convicted & sentenced appellant as

above.

4. Learned counsel for the appellant has submitted that in the instant case

there is no caste certificate of competent authority and prosecutrix has improved

and Omprakash and Gyan Singh are not laible witness. Impugned judgment is

bad in law, illegal, incorrect & improper. Learned trial court has erred in placing

reliance  on  depositions  of  prosecution  witnesses  as  the  same  are  full  of

contradictions, omissions, discrepancies, inconsistencies & improvements. The

evidence of prosecution witnesses does not fully support/corroborates evidence

of each other. Prosecution has not examined independent witnesses to prove its

case.  Prosecution  witnesses  are  unreliable.  Trial  court  has  not  appreciated

prosecution  evidence  appropriately.  Defence  version  ought  to  have  been

accepted.  Hence, trial court has erred in convicting & sentencing appellant as

above. Alternately, it is also prayed that sentence imposed by the trial court is
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disproportionate to the offence proved. Looking to the age of appellant as well

as other circumstances of the case, trial court should have extended benefit of

section 360 of CrPC/Probation of Offenders Act. It is also urged that trial court

has acquitted appellant offence under Section 354 of IPC and there are material

and contradiction with respect to place of incident in depositions of prosecution

witnesses.  Therefore,  appeal  filed  by  the  appellant  be  allowed,  impugned

judgment be set aside & he be acquitted.

5. Learned counsel for the respondent/state has submitted that prosecution

has  proved  its  case  by  leading  cogent  evidence  &  has  proved  guilt  of  the

appellant beyond reasonable doubt & there are no grounds to interfere with the

same. The trial court has rightly convicted & sentenced the appellant, as above,

hence, appeal is liable to be dismissed.

6. I  have  heard  learned  counsel  for  the  appellant/state  &  have

perused/examined  record  of  trial  court  &  grounds  taken  by  the

appellant/accused in the appeal memo minutely & carefully.

7. So far as offence under Sections 354 of IPC and 3(i)(xi) SC/ST (PA) Act

of  appellant  is  concerned,  perusal  of  prosecution  evidence  reveals  that

prosecution  case  primarily  rests  on  testimonies  of  eye-witnesses  etc.  &

documentary evidence.

8. So far  as  appellant’s  conviction under  Section 3(i)(xi)  of  SC/ST (PA)

ACT is concerned, one of the primary/basic/fundamental requirement of law is
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that prosecution is required to establish that complainant/victim belongs to/is

member of scheduled caste or scheduled tribe & prosecution must prove this

fact  by  production  of  caste  certificate  purported  to  have  been  issued  by

competent  authority.  As  per  Government  of  Madhya  Pradesh,  General

Administration Department  Notification No.  F.7-2/96/Reservation Cell/one,

Dated  1.8.96  (w.e.f.1  August  1996) only  Collector/Additional  District

Collector/Deputy Collector/Sub-Divisional Officer  is competent/authorized to

issue permanent caste certificate. In this court’s opinion, above fact can not be

proved by oral testimony/admissions made in examination u/s 313 of CrPC or

by production of certificate issued by any authority other than  Sub-Divisional

Officer.

9. Perusal  of  impugned  judgment  reveals  that  prosecution  has  not

filed/produced  any  such  caste  certificate,  purported  to  have  been  issued  by

competent authority as above. It is also evident from impugned judgment that

learned  trial  court  has,  just  on  the  basis  of  oral  depositions  of  prosecution

witnesses/admissions made in examination u/s 313 of CrPC, has concluded/held

that it is established that complainant/victim belongs to/is member of scheduled

caste  or  scheduled  tribe.  In  this  court’s  considered  opinion,  this  finding  of

learned trial court is erroneous & against law.
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10. Hence,  in view of above, appellant  can not be convicted & sentenced

under Section 3(i)(xi) of SC/ST (PA) Act. Therefore, appellant is acquitted of

offence under Section 3(i)(xi) of SC/ST (PA) Act.

11. So far as appellant’s conviction under Section 354 of IPC is concerned,

prosecutrix (PW-2) has deposed in her examination-in-chief as under:

“1.  eSa mifLFkr vkjksih dsl yky dks igpkurh gwaaA vfHk;qDr gekjs

xkao esa ikl ds ?kj esa jgrk gSA 

2- yxHkx ,d lky igys 'kke lkr cts eSa ysfVªu djus ds fy, vius

[ksr esa x;h FkhA vkuanh esjk llqj gSA ysfVªu djds tc eSa vkus yxh

rks vfHk;qDr us eq>s idM fy;kA vfHk;qDr eq>s idM fy;k rks eSaus >

dkj dj ogha ls Hkkxh rks esjk CykÅt QV x;k vkSj pwMh QwV x;hA

mlds ckn vfHk;qDr us nkSM dj eq>s fQj ls idM fy;kA eq>s iSjkesa

iVd fn;kA esjs eqag esa diMk Mky fn;kA eSaus fPkYyk;k rks iIiw vkSj

ohjsUnz dks [ksr rjQ tkrs ns[kkA ?kj tkdj eSaus vius ifr dks Hkh

crk;kA ?kVuk LFky ij esjk ifr ugha vk;kA vfHk;qDr us eq>s cqjh

fu;r ls idM dj iVdk FkkA 

3- eSa ij/kku vkfnoklh tkfr dh gwaaA vjksih dsl yky yksgkj tkfr

dk gSA 

4- eSaus rhu fnu ds ckn Fkkuk fM.MkSjh esa fjiksVZ fy[kk;h FkhA esjs

ikl Fkkuk tkus ds fy, fdjk;s ds iSls ugha Fks  blfy, foyac ls

fjiksVZ  dh FkhA iqfyl fjiksVZ  izn’kZ  ih-  &4 ij v ls  v ij esjs

gLrk{kj gSA eq>s dykbZ esa pwMh yxus ls pksV vk;h FkhA esjk MkDVjh

eqykgtk djok;k x;k FkkA 

5- ?kVuk LFky ij pwMh ds VqdMs fxj x;s FksA iqfyl us ?kVukLFky

ls pwMh ds VqdMs tIr fd, FksA tIrh i= iz-ih-3 ij c ls c ij esjs

gLrk{kj gSA” 

6- iqfyl us Qvk gqvk CykÅt tIr fd;k FkkA ekSdk uD’kk cuk;k Fkk

tks izn’khZ ih- 5 gS v ls v ij esjs gLrk{kj gSA 
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7- eSaus ?kj vkdj ?kVuk dk gky vius ifr dks crk;k Fkk ifr us

vkl ikl ds yksxksa dks ?kVuk dk gky crk;k FkkA” 

12. Prosecution witness Aanandi Lal(PW-3) and Ambika Prasad (PW-4) have

also deposed almost identically to that of prosecutrix.

13. Now question arises whether prosecution witnesses are wholly reliable

witness.  Pappu (PW-1) and Birendra Kumar (PW-2) have turned hostile and

they have not supported the prosecution story.

14. Perusal of deposition of (PW-3) Anandi Lal reveal that she has turned

hostile and she has also denied that she witnessed the incident. On the contrary,

prosecution witness Anandi Lal has deposed that on the next date of incident,

prosecutrix informed him about the incident.

15. Perusal of deposition of prosecutrix reveal that she has nowhere stated

that on the next date of incident, she informed Anandi Lal about the incident. In

view of above, in this Court’s considered opinion, Anandi Lal is not a reliable

witness.

16. Further, perusal of deposition of prosecutrix as well as FIR(Ex.P/4) reveal

that  in  the  instant  case,  incident  occurred  on  12.03.2004  and  FIR has  been

lodged on 14.3.2004. Explanation furnished for the same is that prosecutrix did

not have the fare/charges for conveyance. There is nothing on record to show as

to what was the fare from place of incident to police station Dindori and how

and when and from whom prosecutrix arranged for the same. Thus,  there is
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considerable delay in lodging the FIR and no satisfactory explanation has been

furnished for the same. Prosecutrix’s husband (PW-4) has admitted in his cross

examination that there was a dispute with accused prior to the incident.

17. With respect to above, cross examination of prosecutrix is also relvent.

Prosectrix has deposed in her cross examination as under :

“8. ;g ckr lgh gS fd vkjksih dsl yky gekjs xkao dk vdsyk yksgkj

gSaA ;g ckr lgh gS fd 'kke lkr cts dkQh va/ksjk gks tkrk gSA 

iz- 9- va/ksjk gksus ds dkj.k ,dne ls le> esa ugha vk;k fd dkSu gSa\ 

m- thA 

iz- 10- vUnkt ls tkdj rqeus vius ifr dks crk;k Fkk\ 

m- thA 

11- vkuanh ls esjh dksbZ ckrphr ugha gq;hA ;g ckr lgh gS fd esjk ifr Bhd ls

ugha lqu ikrk gSaA 

iz-12- tc rhljs fnu fjiksVZ djus x;h rks iqfyl okyks us dgk fd ,slk fy[k jgs

gS fd iSlk uk gksus ls fjiksVZ djus ugha vk;h\ 

m- Bhd gSA 

iz-13 iqfylokys dg jgs Fks fd ge vius fglkc ls fjiksVZ fy[k jgs gSa dksVZ esa

tkdj crk nsuk\ 

m- gka Bhd gSA 

iz- 14 fjiksVZ rqEgsa i<+dj ugha lquk;h x;h\ 

m- gka Bhd gSA 

15- ,slk dguk xyr gS fd dslyky us esjs lkFk NsM NkM ugha dh gSA Lor%

dgk fd vfHk;qDr us idMk gSA ,slk dguk xyr gS fd va/ksjk gksus ls vfHk;qDr

dks igpku ugha ik;kA ,slk dguk xyr gS fd vfHk;qDr ds f[kykQ >wBk c;ku ns

jgh gwaA”
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18. Thus, from cross examination of prosecutrix also, it is evident that she is

not a wholly reliable witness.

19. Thus, from discussion in the forgoing paras, it is evident that prosecutrix

is  not  a wholly reliable  witness.  There was previous dispute/rivaliy between

prosecutrix’s family and accused.  Independent witnesses have turned hostile.

No eye witness has supported the prosecution story. There is delay in lodging

FIR for which no satisfactory explanation is on record.

20. Hence, in view of above discussion in forgoing para, appeal filed by the

appellant is allowed and appellant is acquitted of charge under Section 3(i)(xi)

of SC/ST Act as well as 354 of IPC.

21. Appeal filed by the appellant is disposed of accordingly.

                  (ACHAL KUMAR PALIWAL)

               JUDGE
sm
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