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Writ Petition No0.8266 of 2004

Shri Anil Lala, learned counsel for the petitioner.

Shri Rakesh Jain, learned counsel for the respondents
Nos. 2 to 4.
Per: A.M. Khanwilkar, Chief Justice:

Heard counsel for the parties.

This petition under Article 226 of the Constitution of
India takes exception to the order dated 13.08.2004 passed
by the respondent No.4 in appeal and order of termination
dated 23.05.2004 (Annexure P-8) passed by the respondent
No.3.

2.  Briefly stated, the petitioner was appointed as Class-
IV employee on 04.01.1995 on regular basis. At the
relevant time he was assigned the work of Process Server,
in terms of order dated 06.07.1999 issued under the
signature of respondent No.3. The incident in question,
however, occurred on 07.07.1999 when the petitioner was
working in the District Court establishment at Mandla.
Since, the Peon assigned with the work of Water server was
absent on that day, the petitioner was asked by the
respondent No.2 to discharge that work. When the
petitioner was asked to provide water by the District Nazir —
respondent No.2, he refused to do so. It is also noticed from

the charge-sheet served on the petitioner that the petitioner
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was asked to perform the duties in the Court of First

Additional District Judge, Mandla as Peon but even that
instruction was not complied by the petitioner. Thus, the
petitioner was proceeded departmentally on the charge of
insubordination and also for unauthorisedly remaining
absent between 08.06.1999 till 22.06.1999. The petitioner
was served with the charge-sheet dated 14.10.2000 which
contains three charges. The said charge-sheet reads thus :-
“erIad fSer vd ud =i, dsdn
—3RIY_UF:—

HHIDG /TI—12—8 /99, Heal, faHT 14 3FHIER, 2000

d, ISl gred, Sen vd wd SR, dsdr, g s
IGIGAR  faeaddl, SMeRieT asd & SR FfaRad IR

SRS HRT T

T — Jg fo fedid 07—06—99 &I 9 3T HRITAT |
JuRerd 8¢ dd e AR &0 &UAINAdAdR ]
IMUPT AR fhar T & drex—a9 e SuRYd w81
2, SOfhy <ITaTeral 9T SR H Ul WRA BT Bl
PN Afbd MUA UM WRA ¥ 9% shR fhar Uq
=Terdl dft S § e el wRT s =,
31T HHATRAT 7S BT SR S |

fgcian— I8 & o FIUFIAAdABR [T AR gRT AMIDh!
g STl <IRIENel HSell & <Terd § YA @l Il
PR TG SGRIT HAT T TG U SIS B H F7BR
fhar Torm SMTHRADG JAHIN BT 3AeH UF hhdR 3T
Had ¥ IrgulRerd & T |

qelrr— gg b Qi 8—6—99 W 22—6—99 b (=T 3FaPTe
Wihd BRI, bl H IJuRerd e ar faid 23—6—99
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P B W IYRYT g |

Ig & T MR gRT & TR 39T BT UTele 8l ®ral
TAT D BRI BT TG SH—GETBR el BRAT, AThRHAD
JABI BT AAGT UH hhd (491 aH Wihd BRI, o1
AR Ur b, el W IJURYT el dAT deawEnd o
HIHY Wihd PR Dol W uRed g1, 49 fufder dar
(@rmeRer) 99 1965 & W 3 U4 74 & Iewied 7 ol fdh HI
fafaer dar (afiezor, fa=or g order) s 1966 @ =\ 10
& T TS B |

(dr . Frea)
et va w3 =
Hedll
3. The petitioner submitted response after receipt of the
said charge-sheet. In the reply submitted on 07.11.2000, the

petitioner asserted thus:-

HeTqHId,
orefi / Srde e AfdTd STdTd YRl bRl § i—

1. Ig fF Mded & IRT 99 BT diedr yod fafdee w7 |
PN 2| ofad H U4 g b W gRT SafdeiRal & 3meer ar
faftraq e fear T 21 H Blel HHARI SUd IS @i
AR B BT B BIg I TS DI B |

2, Ig fb mded & fgdlT IR U9 & BiSHT IATR=™S WY
A YD € 39 BRU RATGR | S § HUF § b emded o
AT 3BT BT 3MMae faar 2 | w9 AR /AR g1
N ¥ AR I g W U H fF I B W H e uF
TP IAT AT AT TG AIRIY U7 § I8 f <fR¥fa 87 2

3. I8 & oRU w3 & HedT A JBR & | w9 H
HUT 2 f& 3Mded & Uc § oFAR S =&l Bl & &9 I &
RO AfH T B oAl & AR I 9 O & 9 BRI
JMded Ffbcadid s drae & ford Rien fRifecare qusan
T 3R STded & AT Heli= HR A-d AR /AR &l faar o
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Aifhe AR Wrer € SUfEd FaER BRA Y 3 SIFIGEIDR AUAT
fBar s amae®d Ue & I- ¥ A1 NifsT o 3R W I a7
B PR B foTd I ST Off R8T AT $Afel¢ H 3Mded qdhv
U ER T AT T |

AMISdH 8699 ¥ 22699 Th (A BB JATHIY W AT | FgHd
Hfsdpa Aicfhae faar S d@ Rfecaa saerer wWiad e

ST 8 g4 H I7aed R fhar S W HHan) &I fAe arell
gfaer & 9T fhar i 8 9 $Han & i) g qd ST @

JAMATH & AT HHM AR AR /AR §RT SIHSIdR 3TdaH
B TR PR B SREI A SaRT B A Bl NG e e &
IR W T I YA Pl WM B I A& odR ITPI
JMdET WIHR BRI & AR N gRT A {MdeT Pl IRATBR B <
g1 7 prfay uewe RHIRAT & ey &7 fafdaq urew foar
AR e PR qY WM o ¥ add qde FEeT v § a8
AR 3IRIT T BT odTd 2 |

rd: SE S 9 fdes 8 & omded &1 IRIY U5 &1 Siare
IR R I DI Sl &I Sird BRIAET A aAITgF B S B

a1 X |
oI: fard SICEE)
fe=ifep: 7—11—2000 RISTRAR faTqenHy

370 a10 e

4. The petitioner appeared before the Inquiry Officer on
20.12.2002 for the first time. The petitioner chose to remain
absent thereafter and did not participate in the inquiry for
reasons best known to him. On 20.12.2002, the Inquiry
Officer had adjourned the proceedings to 24.12.2002, which
fact was within the knowledge of the petitioner.

5. As aforesaid, the petitioner did not appear on the

returnable date which was granted pursuant to the request
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made by him to give him time to engage defence Assistant,

or on subsequent dates fixed by the Inquiry officer, for the
reasons best known to him. As a result, the Inquiry Officer
proceeded with the inquiry and after examining the
departmental witnesses closed the inquiry. In the inquiry
report submitted on 28.08.2003, the Inquiry Officer found
all the three charges framed against the petitioner, as
proved. The Inquiry Officer then called upon the petitioner
to submit his reply, to which the petitioner responded on
8.10.2003 (Annexure P-7). In this reply, the petitioner
reiterated the stand taken by him in the previous reply filed
by him on 17.10.2000. In addition, the petitioner alleged
that the departmental enquiry is at the behest of respondent
No.2, who was biased because of refusal to do his personal
work in the past.

6. The inquiry report was submitted to the Disciplinary
Authority. The Disciplinary Authority considered the
inquiry report as well as the evidence collected during the
inquiry and the response filed by the petitioner to the
charge-sheet. The petitioner was also afforded personal
hearing by the Disciplinary Authority before passing the
impugned order dated 23.2.2004. The Disciplinary
Authority accepted the findings recorded by the Inquiry
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Officer and concluded that all the three charges have been

proved against the petitioner. The defence taken by the
petitioner has also been considered by the Disciplinary
Authority and negatived. The Disciplinary Authority then
finally proceeded to impose punishment of removal from
service. Against this decision, the petitioner preferred a
statutory appeal before the respondent No.4, which came to
be rejected on 13.08.2004. The Appellate Authority
affirmed the opinion of the Disciplinary Authority and
confirmed the order of punishment of removal. In this
backdrop, the petitioner has approached this Court by way
of present writ petition.

7.  The first contention raised by the petitioner, is that, the
decision of the Appellate Authority is not a speaking order.
No reasons have been recorded for dismissing the appeal.
The second point raised by the petitioner is that the
procedure prescribed under Rule 14(11) of the M.P. Civil
Services (Classification, Control and Appeal) Rules, 1966
has not been complied with in the present case. Further, the
inquiry proceeded ex parte without affording any
opportunity to the petitioner. As a result, the entire inquiry
against the petitioner i1s vitiated on that count. The next

contention urged before us, is that, the appointment of the
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petitioner was as a Process Server. The posting of the

petitioner was to discharge the work of Process Server. He
was, however, called upon to do the work of Water Server,
who was absent on that day. Since the petitioner was not
posted as Water Server, by no stretch of imagination, it can
be said to be a case of insubordination even if the allegation
made by the concerned departmental witness is accepted as
it is. The last point urged before us, is that, in any case the
punishment of removal is excessive. Besides these points,
an attempt was made by the learned counsel for the
petitioner to persuade us to reappreciate the evidence
produced during the inquiry to take a view different than the
one taken by the Inquiry Officer and the Appellate
Authority. No other contention has been raised before us.

8. Per contra, learned counsel for the respondents
submits that the order dated 13.08.2004 (Annexure P-9),
which is impugned in this petition, is in the nature of
communication. The reasons for rejection of the appeal are
found in the proposal which has been considered by the
Appellate Authority along with the other material. The
entire proposal note has been placed on record along with
the return. In response to the second contention, it is

submitted that the provisions of Rule 14(11) of the Rules of
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1966 have no application to the fact situation of the present

case. The petitioner having appeared before the Inquiry
Officer was obliged to abide by the further dates indicated
by the Inquiry Officer. The Inquiry Officer was, therefore,
not obliged to adjourn the matter as per the time specified in
Rule 14(11) of the Rules of 1966. As regards the argument
of the petitioner that the petitioner was appointed as Process
Server and was, therefore, not obliged to discharge the
duties of the Water Server and thus, it will not be a case of
insubordination, it is submitted that the same is ill-advised.
In that, the petitioner was appointed as Peon Class-IV
employee. He was required to discharge the work in that
capacity, as would be assigned from time to time. Further,
this submission is de hors the plea taken before the Inquiry
Officer or in the appeal and more so, not specifically taken
in the pleadings in the writ petition. Hence, this contention
cannot be taken forward by the petitioner. With reference to
the next argument of the petitioner about punishment being
excessive, it is submitted that the punishment of removal
itself was a lighter punishment in the fact situation of the
present case. In that, it is a case of proved insubordination
and for which no other punishment can be prescribed

especially when reading of three charges together, it is
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manifest that the petitioner completely disregarded the

authority of his superiors and committed major misconduct.
With reference to the argument that the finding of fact
recorded by the Inquiry Officer is not in conformity with
the evidence on record, it is submitted that this Court should
be loath to re-appreciate the evidence to take a view
different than the one taken by the Competent Authority,
even though some other view may be possible, in exercise
of writ jurisdiction. For, that is not the scope of judicial
review. The judicial review can be in respect of the process
followed during the inquiry and not of the opinion recorded
by the Inquiry Officer itself.

9. After having considered the rival submissions, we
may now turn to the first argument of the petitioner about
the vagueness and infirmity of no reasons recorded in the
order of the Appellate Authority. No doubt, the petitioner
has been communicated about his removal by way of
communication dated 13.8.2004 (Annexure P-9). However,
we are in agreement with the submission of the respondents
that the same, was only a communication and not the order
of the Appellate Authority as such. The order can be traced
to the proposal note and consideration thereof by the

Appellate Authority. The Appellate Authority considered all
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aspects of the matter, which were placed before him along

with the proposal including the evidence collected during
the departmental inquiry, response of the petitioner and the
opinion of the Inquiry Officer. Suffice it to observe that it is
not possible to countenance the argument of the petitioner
that the decision of the Appellate Authority is without
recording reasons, as contended. The reasons can be traced
to the proposal which is quite elaborate and has been placed
on record along with the response filed by the respondents.
Hence, this argument will have to be negatived.

10. Reverting to second contention about non-compliance
of Rule 14(11) of the Rules of 1966 we deem it apposite to

reproduce the relevant provision, which reads thus:-

“14. Procedure for imposing penalties:-
skekok kksk skeskok

(11) The inquiring authority, shall, if the
Government servant fails to appear within the
specified time or refuses or omits to plead,
require the Presiding Officer to produce the
evidence by which he proposes to prove the
articles of charge, and shall adjourn the case to
a later date not exceeding thirty days, after
recording an order that the Government servant
may, for the purpose of preparing his defence-

(1) 1nspect within five days of the order or
within such further time not exceeding
five days as the enquiring authority may
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allow, the documents specified in the
list referred to in sub-rule (3);

(1) submit a list of witnesses to be
examined on his behalf.

Note.- If the Government servant applies orally
or in writing for the supply of copies of the
statements of witnesses mentioned in the list
referred to in sub-rule (3), the inquiring
authority shall furnish him with such copies as
early as possible and in any case not later than
three days before the commencement of the
examination of the witnesses on behalf of the
disciplinary authority.

(i11)) Give a notice within ten days of the
order or within such further time not
exceeding ten days as the inquiring
authority may allow, for the discovery
or production of any documents which
are in the possession of the
Government but not mentioned in the
list referred to in sub-rule (3).

Note:- The Government servant shall indicate
the relevance of the documents required by him
to be discovered and produced by the
Government.”

11. On a bare reading of this provision, it is seen that the
same comes into play where the Government servant fails to
appear within the specified time or refuses or omits to

plead, to produce the evidence before the Presiding Officer.
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The Inquiring Authority is required to adjourn the case to a

later date as per the time frame prescribed, to prepare the
defence. That time is to provide opportunity to the
delinquent employee to participate in the inquiry.
Admittedly, in the present case, the petitioner appeared
before the Inquiry Officer on 20.12.2002 for the first time.
The Inquiry Officer granted time to the petitioner as
requested, till  24.12.2002 for appointing a Defence
Assistant to espouse his cause. That request was accepted
by the Inquiry Officer. It was not for taking inspection or
submitting list of witnesses as such. It is also noticed from
the record, which fact has remained unchallenged, that the
petitioner did not participate in the inquiry after 20.12.2002
for the reasons best known to him. Notably, no grievance is
made that the adjournment granted by the Inquiry Officer
after 24.12.2002 was not in conformity with the time period
specified in Rule 14 (11). Therefore, reliance placed on
Rule 14(11) of the Rules of 1966, in the fact situation of the
present case, is of no avail. Hence, even this contention
must fail.

12. Reverting to the next contention that the petitioner
was appointed and posted as a Process Server and therefore,

was not expected to discharge the work of Water Server,
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even this argument must fail. Firstly, the petitioner has

failed to substantiate that he was appointed as a Process
Server. The record, however, indicates that the petitioner
was appointed on the post of Peon Class-IV employee.
Indeed, at the relevant time he was posted as Process
Server, but it is established in the inquiry that on the given
day the Peon posted as Water Server was absent. For that
reason, the petitioner was asked to do that work. It is not the
case of the petitioner that the work of Water Server cannot
be assigned to a Peon Class-IV employee. Nor it is argued
that the District Nazir has had no power to assign the work
of Water Server to another Peon under him albeit given
posting of a Process Server, if it was expedient to do so
because of absence of peon posted as Water Server.
Moreover, the defence taken by the petitioner in response
to the notice received after the charge-sheet was served on
the petitioner and again after the inquiry report was served
on the petitioner, is that, the incident as alleged and noted in
the charge did not happen. The argument now canvassed
was not raised in the said response and before the Appellate
Authority. Even in the writ petition, no material facts have
been mentioned to pursue this argument. The averments in

paragraph 5.5 and 5.8 of the writ petition, on the other hand,
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are that the petitioner was directed by the respondent No.2

to perform duties of Peon and he refused to do the same as
he was suffering from acute stomachache and he left the
office after giving leave application. In view of this
pleading, it is not open to the petitioner now to argue across
the bar that the duties of Water Server were not assigned to
him on the given date or that his refusal to do that work,
does not entail in insubordination. Notably, charge No.2
which is independent of the incident referred to in charge
No.1, is also of insubordination. Even that charge has been
proved against the petitioner.

13. In our opinion, this argument is an argument of
desperation and does not require any further consideration
for want of specific pleading in the writ petition or taken by
the petitioner during the inquiry or before the Appellate
Authority.

14. Before we deal with the argument that the punishment
as imposed is excessive, we may now advert to the last
point agitated before us about the correctness of the finding
of fact recorded by the Inquiry Officer. We are in agreement
with the submission of the respondents that in exercise of
writ jurisdiction, the scope of interference in matters of

departmental proceedings is circumscribed. The High Court
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does not sit over the said decision as a Court of appeal. The

scope of judicial review is limited to the decision making
process and when the petitioner demonstrates and
substantiates the position that the finding recorded by the
Authority is manifestly perverse and a case of jurisdictional
error, which has caused serious miscarriage of justice to the
petitioner. In the present case, the petitioner having failed to
participate in the inquiry proceedings and more so, when
the evidence adduced by the department is of high officials,
which has been accepted as trustworthy by the Competent
Authority, it is not open for this Court to disregard the said
concurrent finding or to doubt the said evidence. We hold
that it 1s not possible to re-appreciate the evidence, which
has been taken into consideration by the Inquiry Officer, the
Disciplinary Authority and also weighed with the Appellate
Authority for recording finding that all the three charges
framed against the petitioner have been duly proved. As a
result, even this submission must be rejected.

15. That takes us to the last aspect about the punishment
as imposed being excessive. Considering the three charges
framed against the petitioner, even if charge No.3 is to be
kept aside for considering the punishment of removal,

charge Nos.1 and 2 singularly and together leave no manner



AM.
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of doubt that it is a case of insubordination and disregarding

the instructions given by the superiors. That is a major
misconduct. Not only that, the petitioner is questioning the
entire inquiry on the argument that the departmental inquiry
has been initiated at the behest of respondent No.2 and
alleging mala fide exercise of powers. The petitioner having
deliberately failed to comply with the instructions issued by
the superior officer and as he has the audacity to also allege
bias against his superiors — which he has failed to
substantiate, cannot be heard to complain about the
punishment of removal from service being excessive. The
punishment of removal, in one sense, is a lighter
punishment than the other punishment, which may disentitle
him to seek employment elsewhere. Thus understood, we
find no merit even in the last argument made by the
petitioner about punishment being excessive.

16. Hence, this petition fails being devoid of merits and 1s

dismissed with no order as to costs.

Ordered accordingly.
(A. M. Khanwilkar) (J.K.Maheshwari)
Chief Justice Judge



