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Law laid down 1. Rule 15 of M.P. Civil Services
(Classification,  Control  and
Appeal) Rules, 1966- Disciplinary
authority  can  issue  direction  for
conducting ‘further inquiry’.

2.  Further  inquiry  or  denovo
inquiry- Under  Rule  15,  the
disciplinary  authority  cannot  issue
directions  to  conduct  a  ‘denovo
inquiry’.  In the instant case, since
charge-sheet remained the same and
only direction issued was to record
evidence  of  prosecution  witnesses
which was not previously recorded,
the  direction  amounts  to  holding
‘further  inquiry’  and  not  ‘denovo
inquiry/reinquiry’.

3.  Rule  9  of  M.P.  Civil  Service
(Pension)  Rules,  1976– If  a
departmental  inquiry  is  instituted
before  retirement  of  employee,  it
shall  continue and conclude in the
same  manner  by  the  authority  by
which it was commenced.

4.  Proviso  to  Rule  9(2)  of  the
Pension  Rules-  Initiating/
disciplinary  authority  cannot
impose  punishment,  indeed,  he  is
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under  a  statutory  obligation  to
submit  his  report  to  the  Governor
regarding the findings submitted by
Inquiry Officer.

5.  Rule  64  of  Pension  Rules
pending departmental inquiry or
criminal case – The department is
empowered to sanction anticipatory
pension.  The department is right in
not releasing the entire pension and
gratuity  because  of  pendency  of
departmental enquiry.

6.  Article  300A  of  the
Constitution– The  pension/retiral
dues are not bounty.  The same can
be  withheld  if  law  permits.
Executive  Instructions  cannot  be
treated  as  law  but  Rule  64  of
Pension  Rules  is  a  statutory
provision  which  permits  the
department  to  grant  anticipatory
pension.

Significant paragraph 
numbers

10, 11, 12 & 13

O R D E R
(03.12.2020)

In this petition filed under Article 226 of the Constitution,

the petitioner  has called in question the  legality,  validity  and

propriety of order dated 02.09.2004 whereby the Commissioner,

Health Services, M.P. directed to conduct a reinquiry against the

petitioner.  In addition, petitioner has prayed for a direction to

release his retiral dues.

2. Draped in brevity, the relevant facts are that the petitioner

was working as District Maleria Officer at Betul.  In the year

2000,  some  persons  died  in  District  Hospital,  Betul  due  to

maleria.   A  question  was  raised  in  the  State  Legislative

Assembly  regarding  death  of  citizens.   Thereafter,  a  major
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penalty  charge-sheet  dated  24.02.2001  was  issued  to  the

petitioner. The petitioner submitted his reply.  Since department

was  not  satisfied  with  the  reply,  a  departmental  enquiry  was

instituted by appointing Presiding Officer and Inquiry Officer.

The petitioner retired on attaining the age of superannuation on

29.12.2001  whereas  first  Inquiry  Officer  was  appointed  on

28.08.2001.   The first Inquiry Officer could not complete the

inquiry and; therefore, another Inquiry Officer was appointed by

order  dated  05.11.2003  Annexure  R/1.   The  petitioner  was

placed  under  suspension  during  his  service.   The  suspension

order was revoked by order dated 30.05.2002 (Annexure P/7).

3. Shri R.N. Roy, learned counsel for the petitioner submits

that  the Inquiry Officer conducted and completed the inquiry

and  submitted  his  report  dated  19.06.2004  (Annexure  P/12).

Five charges levelled against the petitioner were not found to be

proved.   The  inquiry  report  was  placed  before  the

Commissioner, Health Services, M.P. who, in turn, passed the

impugned order dated 02.09.2004 (Annexure P/14).  Criticising

this  order,  learned  counsel  for  the  petitioner  urged that  –  (i)

learned Commissioner has set aside the conclusion drawn by the

Inquiry Officer and directed to conduct ‘reinquiry’.  This runs

contrary  to  Rule  15  of  Madhya  Pradesh  Civil  Services

(Classification,  Control  and Appeal)  Rules,  1966 (hereinafter

referred to as ‘CCA Rules’).  Under the said Rule, disciplinary

authority is only empowered to conduct a ‘further inquiry’ and

not  a  ‘denovo  inquiry’  or  ‘reinquiry’.   In  supprot  of  this

contention, he placed reliance on judgments of Supreme Court

reported in  1971 (2) SCC 102 (K.R. Deb vs. The Collector of

Central  Excise,  Shillong)  and  2014  (10)  SCC  589 (Vijay

Shankar Pandey vs. Union of India and another); (ii) after the

retirement of petitioner, inquiry could have been continued only
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under Rule 9(2) of the Madhya Pradesh Civil Services (Pension)

Rules, 1976 (for short ‘Pension Rules’) and not under the CCA

Rules.  By placing heavy reliance on the proviso to Rule 9(2) of

the  Pension  Rules,  Shri  Roy  urged  that  the  disciplinary

authority/  Commissioner  has  no  authority,  jurisdiction  and

competence  to  pass  the  order  dated  02.09.2004;  (iii) the

respondents committed error in not releasing the entire pension

and gratuity to the petitioner.  Their action is erroneous whereby

they  only  granted  anticipatory/provisional  pension  to  the

petitioner.  By placing reliance on 2013 (12) SCC 210 (State of

Jharkhand  and  others  vs.  Jitendra  Kumar  Srivastava  and

another), Shri Roy urged that in the light of this judgment, the

petitioner is entitled to get entire retiral dues including pension

and gratuity.

4. Per contra, Shri Rahul Deshmukh, learned Panel Lawyer

for the State supported the impugned order by contending that

under  Rule  9(2)(a)  of  the  Pension  Rules,  the  authority  who

instituted the departmental enquiry against the petitioner when

he was admittedly in service, has every right to continue and

conclude the inquiry against the petitioner.  In exercise of that

power,  the  disciplinary  authority/authority  who  instituted  the

inquiry  found  that  the  Inquiry  Officer’s  report  is  cryptic  in

nature because petitioner was facing five grave charges and no

prosecution witness entered the witness box nor any documents

were placed against the petitioner.  Considering the aforesaid,

the  disciplinary  authority  directed  ‘reinquiry/further  inquiry’

which by no stretch of imagination can be treated to be ‘denovo

inquiry’  or  ‘reinquiry’.   He  urged  that  the  disciplinary

proceeding  begins  with  issuance  of  charge-sheet  and  in  the

instant  case,  the charge-sheet was not cancelled which shows

that  inquiry  will  proceed  on  the  basis  of  same  charge-sheet.
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Hence, this ‘further inquiry’ ordered is in consonance with Rule

15 of CCA Rules.

5. Shri Deshmukh urged that in the teeth of proviso to Rule

9(2), it is clear that after obtaining the finding regarding inquiry,

the authority who initiated the inquiry shall submit his report

before the Governor thereupon the Governor is obliged to take a

decision as per Rule 9(1) of the Pension Rules.  The department

has  followed  the  said  procedure  and  hence  order  is  neither

without  jurisdiction  nor  it  suffers  from  any  procedual

impropriety  which  warrants  interference  by  this  Court.

Countering  the  argument  regarding  grant  of  release  of  full

pension and gratuity, Shri Deshmukh placed reliance on Rule 64

of the Pension Rules.

6. No  other  point  is  pressed  by  learned  counsel  for  the

parties.

7. I have bestowed my anxtious consideration on the rival

contentions of parties and perused the record.

8. There are three core issues involved in this matter –  (i)

whether  the  direction  contained in  the  impugned order  dated

02.09.2004  (Annexure  P/14)  amounts  to  holding  a

‘denovo/reinquiry’?; (ii) whether under Rule 9(2) of the Pension

Rules,  the  disciplinary  authority  was  empowered  to  continue

with  the  inquiry  after  petitioner’s  retirement  and  pass  the

impugned  order  of  ‘reinquiry’?  and  (iii) whether  department

was justified in only granting anticipatory/provisional pension

to the petitioner ?

Issue No.(i) and (ii):
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9. Both the issues are interrelated and; therefore, I deem it

proper to decide these issues jointly.

10. Before dealing with the factual aspects, reference may be

made  to  Rule  15  of  CCA Rules  which  makes  it  clear  that

disciplinary authority is empowered to direct a further inquiry.

Thus, the pivotal question is whether the direction so contained

in  order  dated  02.09.2004  amounts  to  directing  a  ‘further

inquiry’ or ‘denovo inquiry/reinquiry’.  It is apt to reproduced

the relevant portion of the order which reads as under:

vkns'k
lapkyuky;  ds  vkns'k  Ø-@4@f'kdk-  2@03@3212  fnukad

05@11@03 }kjk Jh ,-,- vczkge lsok fuoR̀r ftyk eys- vf/kdkjh cSrwy ds
fo:) lafLFkr foHkkxh; tkap izdj.k  esa  Jh th-,y-lksuh]  fu'psruk  fo'ks-
ftyk fpfdRlky; cSrwy dks tkap vf/kdkjh fu;qDr fd;k x;k FkkA tkap
vf/kdkjh }kjk izdj.k dh tkap dj tkap izfrosnu eq[; fpfdRlk ,oa LokLF;
vf/kdkjh] cSrwy }kjk fnukad 7-7-2004 dks izLrqr fd;k x;kA tkap izfrosnu
esa tkap vf/kdkjh us ;g fu"d"kZ fn;k gS fd 'kkldh; i{k dk leFkZu djus
gsrq 'kkldh; xokg mifLFkr ugha gq;s] bl dkj.k yxk;s x;s vkjksi izekf.kr
ugha ik;s x;sA izkIr tkap izfrosnu dk ijh{k.k fd;k x;k] izdj.k esa vkjksi
xaHkhj izo`fRr ds Fks vr% bl izdj.k esa iw.kZ tkap djk;k tkuk vko';d gSA

vr%  eSa  eukst  >kykuh]  vk;qDr  LokLF;  lsok,s]  e/;izns'k  tkap
vf/kdkjh }kjk izLrqr tkap izfrosnu ds fu"d"kksZ dks vekU; djrs gq, iwoZ esa
Hkh tkjh vkjksi i=ksa ds fcUnqvksa ij iqu% tkap vknsf'kr djrk gwWA

Jh ,-,- vczkge lsok fuòRr ftyk eysfj;k vf/kdkjh cSrwy ds fo:)
lafLFkr  bl foHkkxh;  tkap  izdj.k  esa  Jh  ds-,y-  lkgw]  la;qDr  lapkyd
LokLF; lsok;sa lapkyuky; dks tkap vf/kdkjh ,oa eq[; fpfdRlk ,oa LokLF;
vf/kdkjh cSrwy dks izLrqrdrkZ vf/kdkjh fu;qDr fd;k tkrk gSA rFkk tkap
vf/kdkjh dks funsZf'kr fd;k tkrk gS fd izdj.k dh tkap ,d ekg esa iw.kZ dj
tkap izfrosnu izLrqr djsaA

gLrk-@&
                 ¼eukst >ykuh½

            vk;qDr LokLF; lsok;sa] e/;izns'k
i`"B Ø-@4@f'kdk-@Mh-bZ-2@2004@3829      Hkksiky] fnukad 02@09@04

(Emphasis supplied)

A careful  reading  of  this  order  makes  it  clear  that  initiating

authority came to hold that the Inquiry Officer has submmitted a

report which shows that no departmental/prosecution witnesses

entered the  witness  box and;  therefore,  charges  could  not  be

proved.   He  further  opined  that  since  charges  are  serious  in

nature, a complete inquiry needs to be conducted in the present
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matter.  On this basis, he disallowed the conclusion drawn by

Inquiry Officer and directed to reinquire the matter on the basis

of  the  charge-sheet  already  in  existence  i.e.  24.02.2001

(Annexure P/2).  The Apex Court in AIR 1991 SC 2010 (Union

of  India  vs.  K.V.  Jankiraman  and  others) opined  that  a

disciplinary proceeding is initiated/begins with the issuance of

the charge-sheet.   In the instant  case,  I  find substance in the

argument of Shri  Deshmukh that since charge-sheet remained

the same and previous charge-sheet is not set aside by directing

issuance  of  fresh  charge-sheet,  the  impugned  order  does  not

contain direction of conducting ‘denovo inquiry’ or ‘reinquiry’.

Learned counsel for the petitioner placed heavy reliance on the

judgment  of  Supreme  Court  in   K.R.  Deb(Supra)  which  is

followed in the case of Vijay Shankar Pandey(Supra).  Para 12

of the judgment of K.R. Deb(Supra) reads as under:

“12. It seems to us that Rule 15, on the face of it,  really
provides  for  one  inquiry  but  it  may  be  possible  if  in  a
particular  case  there  has  been no proper  enquiry  because
some  serious  defect  has  crept  into  the  inquiry  or  some
important  witnesses  were  not  available  at  the  time  of  the
inquiry  or  were  not  examined  for  some  other  reason,  the
Disciplinary Authority may ask the Inquiry Officer to record
further  evidence.  But  there  is  no  provision  in  Rule  15  for
completely setting aside previous inquiries on the ground that
the report of the Inquiring Officer or Officers does not appeal
to the Disciplinary Authority. The Disciplinary Authority has
enough powers to reconsider the evidence itself and come to
its own conclusion under Rule 9.”

The Apex Court opined that if serious defect has crept in into

the inquiry or witnesses were not available when inquiry was

held,  disciplinary  authority  may direct  the  Inquiry  Officer  to

record further evidence.  This is exactly what had happened in

the instant  case.   No witness on the side  of  prosecution was

examined and; therefore, considering the gravity of charges, the

disciplinary  authority  directed  to  conduct  a  further  inquiry.

Thus,  the  decision  of  disciplinary  authority  is  infirmity  with
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Rule  15  of  the  CCA Rules  and  the  law  laid  down  in  K.R.

Deb(Supra) and  Vijay  Shankar  Pandey(Supra).   The  said

judgments are of no assistance to the petitioner.             

11. So far anciliary argument that after retirment of petitioner

with effect from 29.12.2001, the inquiry under the CCA Rules

could not have continued is concerned, suffice it to say that Rule

9(2) of the Pension  Rules provides that if inquiry is instituted

before retirement of a government employee, it shall continue in

the same manner and shall be deemed to be proceedings under

the Pension Rules.  This deeming provision/fiction permits the

authority who has initiated the inquiry to conclude it.  Rule 9(1)

and (2)(a) of the Pension Rules needs reproduction:

“9. Right of Governor to withhold or withdraw pension-
(2)(a) The departmental proceedings  [xxx], if instituted while the
Government servant was in service whether before his retirement
or during his re-employment, shall, after the final retirement of the
Government servant, be deemed to be proceedings under this rule
and shall be continued and concluded by the authority by which
they were commenced, in the same manner as if the Government
servant had continued in service :

Provided that where the departmental proceedings are instituted
by an authority subordinate to the Governor,  that authority shall
submit a report regarding its findings to the Governor.”

(Emphasis supplied)

A plain reading of Rule 9(2)(a) of the Pension Rules leaves no

room for  any  doubt  that  disciplinary  authority/authority  who

initiated/commenced the inquiry is empowered to conclude it in

the same manner as if the Government employee had continued

in service.  The expression “shall be continued and concluded”

by  the  authority  by  which  they  were  commenced  are  of

paramount  importance  which  bestows  power  to  the  initiating

authority to conclude the inquiry.  Needless to emphasise that

inquiry  is  concluded  with  imposition  of  punishment.   This
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power  of  imposition  of  punishment  is  cut  down by inserting

proviso to sub-rule (2) of Rule 9 of the Pension Rules.

12. A holistic reading of Rule 9 of the Pension Rules shows

that the ultimate decision to punish a retired employee is within

the province of the Governor.  In the case of a retired employee,

as noticed above, the departmental enquiry so instituted before

his  retirement  shall  continue  in  the  same  manner  and  the

disciplinary  authority/authority  instituted   the  proceedings  is

required to submit a report regarding Enquiry Officer’s findings

to the Governor.  To elaborate, in case of retired employee the

inquiry will proceed in the same manner as if employee was in

service, inquiry officer will submit his findings and disciplinary

authority will submit his report regarding the said findings to the

Governor.   Thus,  as  per  Rule  9  of  the  Pension  Rules,  the

initiating/disciplinary authority cannot impose the punishment,

indeed, he is under a statutory obligation to submit his report

regarding the findings submitted by the  Inquiry Officer.   His

report  alongwith  the  findings  of  Inquiry  Officer  needs  to  be

placed before the Governor who, in turn, will take a decision as

per sub-rule (1) of Rule 9 of the Pension Rules. 

Issue No.(iii):

13. In  view  of  catena  of  judgments  of  Supreme  Court

including the judgment of Jitendra Kumar Shrivastava(Supra),

it is clear that the retiral dues of an employee cannot be treated

as bounty.  The same are his right under Article 300A of the

Consitution.   However,  a  minute  reading of this  judgment  in

Jitendra Kumar Shrivastava(Supra) makes it clear that in the

said case, the State Government had withheld the retiral dues on

the basis of an executive instruction.  The Supreme Court after

considering  the  scope  and  ambit  of  Article  300A  of  the
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Constituion came to hold that such retiral dues can be withheld

only by an enabling provision which has force of law and not on

the basis of executive fiat.  In the present case, as pointed out,

Rule  64  of  the  Pension  Rules  (issued  in  exercise  of  power

proviso  to  Article  309  of  the  Constituion)  empowers  the

Government to release anticipatory pension pending completion

of departmental enquiry/criminal case.  In view of this rule, no

fault  can  be  found  if  department  has  not  released  the  full

pension and  gratuity  to  the  petitioner  and  decided to  release

anticipatory  pension  subject  to  outcome  of  the  inquiry.

Pertinently, in the present case, inquiry could not be concluded

during the pendency of this case because ex-parte  ad interim

order was passed by this Court.

14. In view of foregoing analysis,  I  am unable to hold that

impugned  order  suffers  from  any  illegality  which  warrants

interference by this Court.  However, considering the fact that

impugned order was issued on 02.09.2004 and a long passage

of  time  is  there  in  between,  this  petition  is  disposed  of  by

directing the respondent No.2  (i) to conclude the further inquiry

within six months from the date of production of copy of this

order (subject to cooperation of the petitioner), failing which the

departmental enquiry shall stand abated automatically; (ii) after

conclusion  of  inquiry,  appropriate  order  be  passed  within

aforesaid  time  regarding  retiral  dues  of  petitioner.  In  case

petitioner is found entitled for any retiral dues, retiral dues shall

be settled within two months from the date final order is passed

under Rule 9 of the Pension Rules.  Needless to mention that if

inquiry stands abated after six months as mentioned above, the

petitioner  shall  get  all  consequential  benefits  as  if  instant

disciplinary proceeding  was never instituted against him.
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15. With the aforesaid and without expressing any opinion on

merits of the case, petition is disposed of.

(Sujoy Paul)
     Judge

YS
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