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ORDER

Per : J.K. Maheshwari, J.

Invoking the jurisdiction under Article 226/227 of the
Constitution of India, to assail the order of compulsory retirement
Annexure P/1 dated 14.6.2001 passed by respondent no.2 and

relieving order Annexure P/2, this petition has been preferred,



seeking reinstatement with consequential benefits.

2. Petitioner inter alia contended, that he was appointed
as Process Writer and posted at Mandsaur. In the year 1995 with
malafide intention he was transferred and posted in the Court of 111
Additional District & Sessions Judge, Ujjain. While posting at
Ujjain, he was subjected to harassment and mental agony,
however, compelled to take leave, which was not sanctioned and
treating it as unauthorized absence, a chargesheet was served. On
filing the reply, a departmental enquiry was initiated wherein he
was found guilty and negligent in discharge of duties. The
disciplinary authority inflicted the major penalty of withholding
two increments with cumulative effect. It is said that except the
said penalty, he was not subjected to any departmental enquiry
during his entire service period and no adverse communication has
been made. The petitioner belongs to reputed family of Sitamau,
District Mandsaur and his wife contested the election of President,
Nagar Panchayat however, the opponent made a complaint
regarding participation of petitioner in the election, but it was
found frivolous and in preliminary enquiry the said complaint was
rejected, but his constant harassment continued. However, the
orders impugned Annexure P/1 and P/2 were passed in gross

violation of the principles of natural justice. It is said that the



order Annexure P/1 is a non-speaking order passed on the
recommendation of Screening Committee without considering the
entire service record. It is said that singular order of punishment
cannot form the basis to pass an order of compulsory retirement.
It is further said that the Scrutiny Committee has not followed the
norms and procedure specified vide Government circular dated
22.8.2000 and without approval of the State Government, order
impugned is not in conformity with law. As the cases of other
similarly situated persons have not been considered while
recommending the case of the petitioner to retire him in public
interest, though the statutory functionary is bound to act fairly and
to assign the reasons to support their findings. However, to single

out the petitioner order impugned has been passed.

3. Respondent no.2 by filing the return, inter alia
contended that Rule 42(1)(b) of the M.P. Civil Services Pension
Rules, 1976 (hereinafter referred to as ‘Pension Rules’) empowers
the appointing authority to retire a Government servant in public
interest on completion of 20 years of service or 50 years of age.
The State Government has issued a circular dated 22.8.2000 laying
down the criteria, how and in what manner the scrutiny is to be
done. As per the said circular a Committee was constituted for the

purpose of scrutiny of the employees who comes within the said



criteria. The said Committee comprises of Special Judge and two
Additional District & Sessions Judges, Ujjain. They scrutinized
the service record of 47 employees including petitioner, and after
overall assessment, made the recommendation against petitioner
and four others to retire them compulsorily leaving others to
continue in employment. It is said that the Committee while
considering the cases of 47 employees applied the uniform norms
to all, and also in case of petitioner, thus, the plea to single out the
petitioner recommendation was made by Committee, is incorrect
hence denied. The averments regarding political motivation or
malafide intention were also specifically denied. It is said the
Scrutiny Committee has considered the over all performance
including CRs and made the recommendation based on the
objective assessment. Thus, recommendation of Committee is
based on bonafides, however, said interference in the facts is

beyond the scope of judicial review in exercise of writ jurisdiction.

4. The respondent no.2 has again filed a detailed reply
clarifying that after scrutiny of the service record of 47 employees,
five persons were recommended and the petitioner is one of them.
The said recommendations were placed before the appointing
authority i.e. District & Sessions Judge, Ujjain who after perusal

has approved those recommendations. It is further said that the



service record of the petitioner was not found satisfactory due to a
departmental enquiry wherein he was punished vide order dated
2.6.1999, inflicting major penalty of withholding two increments
with cumulative effect. As the Screening Committee has not
found him fit to be retained in the Government service, however,
recommended to retire him compulsorily. The fact regarding
approval of the recommendation by the State Government, as per
circular dated 22.8.2000 has been denied in reference to the
instructions of the High Court dated 27.6.1985 Annexure R/3. It is
stated that the said instruction has not been superseded, as
apparent from the notesheet of the District & Sessions Judge
Annexure R/4. It is further said that one other employee retired by
the same Scrutiny Committee alongwith the petitioner namely
Santaji Rao Bhonsle, had filed a writ petition bearing W.P.
No0.3378/2001 assailing his order of compulsory retirement, which
1s dismissed on 16.9.2008 vide Annexure R/5 accepting the
recommendation of the Committee. Thus, petitioner has rightly
been retired compulsorily by passing the order impugned which do

not warrant any interference in this petition.

5.  The respondent no.1/State has filed its brief return adopting
the return filed by respondent no.2, however, prayed for dismissal

of the writ petition.



6. Learned counsel for the petitioner would submit that
the service record of the petitioner remained unblemished,
however, without assessing the overall performance and the
record, the recommendation of the Committee accepted by
respondent no.2 is without recording its subjective satisfaction.
Infact, petitioner remained in the benchmark of “Good” during the
entire service career which is one of the vital consideration,
however, ignoring the same, the recommendation made against
him is not in accordance with law. It is further submitted that the
Committee has further considered the various other remarks, but
without supplying those documents made him handicapped to put
effective defence, which is in gross violation of the principles of
natural justice. It is further contended that under Rule 42(1)(b) of
the Pension Rules and as per the circular dated 22.8.2000, on
making recommendation, approval of the State Government is
necessary, however, without such approval order of compulsory
retirement 1s illegal and without jurisdiction. Lastly, it is urged
that the action taken by the respondent is arbitrary and
discriminatory because the case of various other similarly situated
employees have not been considered while making
recommendation against him. In support of the said contentions

reliance has been placed on the judgments in the case of State of



Gujarat vs. Umedbhai M. Patel (2001) 3 SCC 314, and Anil

Kumar Mahajan vs. Union of India through Secretary,
Ministry of Personnel, Public Grievances and Pensions,

Department of Personnel and Training, New Delhi and others

(2013) 7 SCC 243, therefore, prayed for quashment of the orders

impugned, allowing this petition.

7. Per contra, learned counsel appearing on behalf of the
respondent no.2 has produced the original recommendation of the
Scrutiny Committee for perusal of the Court and argued with
vehemence that overall performance of the petitioner was not upto
the mark and he was found below the benchmark “good”. In the
year 1999 on account of unauthorized absence and having
negligent in discharge of duties, a departmental enquiry was
conducted, wherein he was found guilty and the major penalty of
withholding two increments was directed, thus the
recommendation is based on objective assessment. The argument
regarding competence of respondent no.2 to pass order without
approval of the State Government has been seriously objected in
view of the corrigendum of the High Court vide Annexure R/3 and
R/4. Tt is further submitted that the plea of discrimination as raised
by the petitioner is without any basis, therefore, no relief, as

prayed in this petition can be directed.



8. After perusal of pleadings and hearing rival
submissions of the learned counsel for the parties, as per the
Pension Rules 42(1)(b), the appointing authority may retire a
Government Servant in Public interest at any time on completion
of 20 years of service, or on attaining 50 years of age whichever is
earlier. The procedure which is to be applied in scrutiny of the
cases, has been reiterated in the G.A.D circular dated 20.8.2000,

however, relevant extract thereof is reproduced as under :-

“(1) BHdE o) fed darfgfia & fod faifRa
AFIGUS —
50 ¥ @I Mg MR ferar 20 ¥ @I Har Yof FHA ared
AR Hadhl & foll Jed o 56 Td weaueer [fde dar (der)
4, 1976 @& M 42 & IRfF BFEIM dRd 9I S(f+ard Jargfed
PR D o FIFTgAR < SR —
(1) SAMGRI TT FAMST Hagodd s (39 TG
SR ST DI ST |)
) IRIR®G & aT § FHHI |
3) A U HRITHAAT BT b Haed DI
Hah B HATHTAd B YUl ARGl B AR W
a1 SR | U8 omavdd Tl © P ude ufdae
gfa aferar U agfad R ufdrarel argfaa
B H &S FEG ®, TNDEI WAd Bl
Aqfad @ TE B8
(TS TN, SY. UG 3 favg g™l e, 1994
P fafdd erfiel HHidG 6307 (T 3ME TR 1995
JuHE B 1161)
(@) Al HaTHTd @ SfWeEl BT AHT Hedde—
"1 ()" SO W HH BT 3HD A1 Ig AT
@ W9 R uMe Wad & ericear H
fRTEe a1 781 a1 <& B |
fRyax fUeel 5 a8 & H & WR °c al =&l
RET B |

9. In addition to the said guidelines specified by the State
Government for scrutiny of the employees to recommend them to
retire compulsorily Hon’ble the Apex Court in the case of

Baikuntha Nath Das and another vs. Chief District Medical




Officer, Baripada and another (1992) 2 SCC 299 and in the case

Umedbhai M. Patel (supra) has laid down the certain guidelines
required to be considered and followed while making
recommendations for compulsory retirement which is reproduced

as thus :-

The law relating to compulsory retirement
has now crystallised into definite
principles, which could be broadly
summarised thus:-

(1)  Whenever the services of a public
servant are no longer useful to the general
administration, the officer can be
compulsorily retired for the sake of public
interest.

(1) Ordinarily, the order of compulsory
retirement is not to be treated as a
punishment coming under Article 311 of
the Constitution.

(i11) For better administration, it is
necessary to chop off the dead wood, but
the order of compulsory retirement can be
passed after having due regard to the
entire service record of the officer.

(iv) Any adverse entries made in the
confidential record shall be taken note
of and be given due weightage in

passing such order.
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(v) Even uncommunicated entries in
the confidential record can also be
taken into consideration.

(vi) The order of compulsory retirement
shall not be passed as a short cut to avoid
departmental enquiry when such course is
more desirable.

(vii) If the officer was given a promotion
despite adverse entries made in the
confidential record, that is a fact in favour
of the officer.

(viil) Compulsory retirement shall not be

imposed as a punitive measure.

10. In view of the above, the broad guidelines are that
honesty and integrity ought to be beyond doubt, an employee must
be capable and his/her assessment ought to be done on the basis of
entire service record giving weightage to the passing of adverse
remarks. Even uncommunicated adverse entries may be taken into
consideration. The service record of the employee should not be
less than the benchmark “Good”. It is further required to be seen
that his efficiency has not reduced particularly during last five

years. Hon'ble the Apex Court in the case of State of U.P. vs.

Vijay Kumar Jain (2002) 3 SCC 641 held that even an isolated
adverse entry is sufficient to form an opinion to retire an employee

compulsorily. Further, in the case of State of U.P. vs. Bihari Lal
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1994 Supp.(3) SCC 593, the Apex Court held that if the general
reputation of an employee is not good, though there may not be
any tangible material against him, he may be given compulsory
retirement in public interest but the decision is to be taken

bonafide. Hon’ble Apex Court in the case of Jugal Chandra

Saikia vs. State of Assam (2003) 4 SCC 59 has observed that the
Scrutiny Committee shall form an opinion objectively with a view
whether any employee is fit to be retained in service or not. The
said opinion must be based on the subjective satisfaction of the
authority.

11. It is to be noted here that if broad guidelines have been
observed by the Scrutiny Committee and the order of compulsory
retirement has been passed to chop off the dead wood in public
interest, the scope of judicial review is very limited. In this regard
guidance may be taken from the judgments Posts and Telegraphs
Board and others vs. C.S.N. Murthy (1992) 2 SCC 317;
Sukhdeo vs. Commissioner Amravati Division, Amravati and
another (1996) 5 SCC 103; I.K. Mishra vs. Union of India and
others (1997) 6 SCC 228; M.S. Bindra vs. Union of India and
others (1998) 7 SCC 310 and Rajat Baran Roy and others vs.
State of W.B. and others (1999) 1 SCC 529. Recently Hon’ble

Supreme Court in the case of Pyare Mohan Lal vs. State of
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Jharkhand and others (2010) 10 SCC 693 has restated the same

principles indicating the scope of judicial review and observed that
if decision is taken by the authority forming his opinion
objectively on the basis of the material brought before him after
subjective satisfaction in absence of having any allegation of
malafide or to show non application of mind in arbitrary exercise
of powers, interference by the court is not warranted.

12. In the context of the norms so determined by the State
Government as well as legal position reiterated by the Hon’ble
Apex Court by various judgments as discussed hereinabove to
analyze the arguments of the petitioner with respect to malafide
due to non-consideration of the case of other employees, non-
consideration of the entire service record though he is having
benchmark “Good” and without supplying the document, passing
an order is required to be adverted to. In the said context the
record of the Scrutiny Committee, placed for perusal of the Court
1s seen whereby it is clear that the cases of the 47 other employees
have also been considered alongwith the case of the petitioner, and
the performance of all the employees have been considered
looking to the entire service record, CRs of last five years in
particular and overall performance and other entries. By the said

assessment, the Scrutiny Committee recommended retirement of
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petitioner alongwith four other persons. The performance chart of
petitioner has already been brought to the notice of this Court

which is reproduced as under :-

ACRSs Chart of Shri Noor Mohammad Pathan

Year ACR Heads under Remark
(Grading) adverse
remarks
given
1977-78 No remark 10 | foreg ariielt uforea  GuR smawas 2|
1978-79 No remark 10 I I B H SR GUR AT AR D
T AR I RIHR fhar oid |
1981-82 Seen. He should improve his percentage.
He is educated and if he improves and
gives better performance he may have
good prospects of being considered for
promotion communicate.
1983-84 "P" POOR 6 AR, =g 0 AR gRT Rl el
BRI B Y faare AT T IHTSAT |
8 Ah; U N gRT & 7T 9¢] T8l U8d 2 |
............. fo=g faoar 7181 | ofree &1 ured e
9 PR, ¥ drEaq 9 AL AL A faRed ufees
fear €1
"P" POOR
10 "WIFMR BFT Ma¥ddh, R®ife N1 U
TR A 37h TE-E FaER PR B B |
1984-85 No remark 6 el el © Hifd 98 aRe @ difiell fdehd
TEl PRAT AR Bs IR Ao b AR FET
B & 918 ) 9 R 9199 dledl & |
ST BRI A=ITo{d T8l § i AR
10 W aIfell 987 P9 21 98 FE IR W W
&I a9 dlel fRie RU o) d alled
B AN JHRAD TAF TS ARIAT:  ITBT
WIMR WS W SRIAISid B & HRT
T8l B3N © |
01-10-91 to | No remark 12 An average worker.
31-03-92 14 Need improve.
31-05-91 to | No remark 5 Talkative and slow worker.
30-09-91 10 Not fit for promotion.
31-03-92 to | No remark 5 Slow in worker.
10-04-93 7 Require guidance.
1994-95 "D" Below "D" Below average.
average.
97-98 "C" GOOD 13 frafid v 9 SoRadt 9 89 & &RT
i S &1 SR o Sede SRl g9
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I b BT 2R |
1998-99 "C" GOOD 14 BRI IR AR TG ST B ATaIIhdT 8 |
Year ending | "C" GOOD ST B BT FUeRT SR Sl A | wRAT
31-03-2000 ey |

On perusal of the aforesaid, it is clear that in the
remark column, he was found to be average worker, slow worker,
talkative, need improvement, not discharging his duties efficiently
and not fit for promotion. In the year 1983-84, he has been
categorized in the category “Poor”, in the year 1994-95 he was
graded “Below Average” (D). In the year 1997-98, 1998-99 and
2000 he was graded as “Good” but in the departmental enquiry of
1997-98, a major penalty of withholding two increments with
cumulative effect was directed vide order dated 2.6.1999. In such
circumstances, looking to the entire service record, gradation and
over all performance, reputation of petitioner, it is clear that the
opinion formed by the Scrutiny Committee is based on the
objective assessment, which cannot be regarded without due
application of mind or any malafide intention. In addition, the
argument regarding the malafide without joining by name and
making specific allegation against the members of the Screening
Committee and appointing authority in this petition is hereby
repelled. It is seen, the case of the petitioner has been considered

alongwith other 47 employees, therefore, the allegation of arbitrary
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exercise of power to single out him is also unfounded. As the
entire service record has been brought before this Court and after
perusal thereto, it cannot be said that without any basis the order
impugned has been passed prejudicing the right of the petitioner.
In that view of the matter, the argument regarding non-supply of
the document is of no substance and is hereby rejected. Thus, in
our considered opinion, the recommendation of the Scrutiny
Committee and taking decision by appointing authority retiring the
petitioner compulsorily is not open for judicial review. In-fact, the
Scrutiny Committee has applied its mind to arrive at a conclusion
that retention of the petitioner is not in public interest. The said
recommendation and the order is based on subjective satisfaction
of appointing authority which i1s beyond the scope of judicial

review.

13. Now, reverting to the point of passing an order without
approval of the State Government by the respondent no.2 is
concerned, it is seen from the record that High Court of Madhya
Pradesh, Jabalpur has issued memorandum dated 27.6.1985 in the
matter of screening of the employees for compulsory retirement,

and to pass the order. The said memo is reproduced as under :-
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“:: HIGH COURT OF MADHYA PRADESH : JABALPUR : :

: :MEMORANDUM: :

No. B/5666/ Jabalpur Dated the 27/June, 1985.
I11-18-117/84 (Durg).

To,
The District and Sessions Judge,

Subject: - Screening of Government Servants for compulsory

retirement.
k ok ok

I am directed to invite your kind attention to instructions
contained in the General Administration Department Memo.No.F/C/3-
24/84/3/1 dated 20.7.84 and to advise you to take necessary steps to
scrutinize cases of all such Government Servants, who have put in 25
years of qualifying Service in accordance with the orders of the
Government issued from time to time and to make necessary
recommendations under Clause (b) of sub-rule (1) of Rule 42 of the

M.P.Civil Services (Pension) Rule, 1976 for approval of the Government.

2. I am further directed to make it clear that in view of the

instructions contained in G.A.D. Memo. Dated 20.7.84 referred to above

the District Judge's himself competent to retire a non-gazetted

Government Servant compulsorily on attaining, the age of 55 years Under
F.R.56(3) after screening of their cases.

(Y.B.SURYAVANSHI)
REGISTRAR

14. As per the instructions of the High Court, the
recommendation made against the petitioner has been placed
before the respondent no.2 in reference to the said circular which
is accepted by him and directed to issue the order. However,

considering the memorandum dated 27.6.1985 the appointing
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authority recorded subjective satisfaction being competent and
directed to proceed further by writing a notesheet which is
reproduced as under :-

‘I e A A 3 22-8-2000 & SIFAR HaT fHgfed
Pl 3MY 55 aY F HCIHR 50 aY I 8 Sl Hod 19 56 § P
TS 3P ITTdT U R 42 9 F ff 50 SieT AT 2| I9 U8
T fbar ST o f @ar 50 W Q¥ 9y Bl Y P B W
frdl BHarT &1 Ml e srvar] dar fHagfcd R Fahdl
2 AT AT ST RS &I FeAd Iaedd 8 Rifh Iad
3T fadieh 22—-8—2000 & §RT QR 51 uRY=AT &l FHTw fba
T SHH gRum 3 27-6-85 (A ST T & 99
1 /5666 / A—18—117 / 84(FT) | ol Y URUA FHIG 8l gal
=
R +fl 9 STa IRTe W S Wed H AniesE @mer T
o | HAMEIG FTd W & w9 3 14—11—2000 | UHT &I
FEl AT 7 fF U HHaRAT BT AW FEdfd & forg SHe U™
AT WY dfods I WA & AR by T GRUF & AR
HRIAIE] I SH &I T < T8 2| d9 uRud fI. 27—6-85 &
gHTe H 50 a¥ W IMRF Y & HEAN @l Afrard war
fafca sdE @i = srgeifid @1 8, B SR v | ar
g fBar o Haar § oaud degaR Ay faar S WieR

forar e 2 |
(T1.77m)
e wd w3 =g,
Sood (\AY)”
15. In view of the above by the memorandum of the High

Court dated 27.6.1985, the GAD Memo dated 22.7.1984 was
clarified, that the District Judges were themselves competent to
retire non-gazetted government servants compulsorily on attaining

the age of 55 years or 20 years of service under Rule 42 of Pension
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Rules or under Fundamental Rules 56(3). However, looking to the
memorandum of the High Court, the competence of the District &
Sessions Judge, cannot be doubted in absence of having any
material to supersede the said memorandum of the High Court. In
such circumstances, the argument advanced by the learned counsel
regarding competence of respondent no.2 or that the order cannot
be passed without prior approval of the State Government is

devoid of any merit, hence rejected.

16. In view of the above discussion and looking to the
over all performance of the petitioner, and grading which reflects
from the chart articulated hereinabove and also taking note of the
adverse communications and the major penalty inflicted on
2.6.1999 vide Annexure P/6, the recommendations made by the
Screening Committee is based on the opinion formed objectively
with bonafides with due application of mind, and not arbitrary.
The competent authority thereafter recorded subjective satisfaction
on perusal of such recommendation while passing the order of
compulsory retirement of petitioner. Thus, as per the discussion

made, in fact situation of this case, interference is not warranted.

17. In view of the foregoing, we are of the considered

opinion that the orders impugned Annexure P/1 and P/2 retiring
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the petitioner compulsorily in public interest and to relieve him
have rightly been passed, consequently the petition filed by the
petitioner is dismissed being devoid of any merit. In the facts of

this case, parties to bear their own costs.

(A.M. KHANWILKAR) (J.K. MAHESHWARI)
Chief Justice Judge



