IN THE HIGH COURT OF MADHYA PRADESH

AT INDORE
BEFORE

HON'BLE SHRI JUSTICE SUBODH ABHYANKAR

ON THE 24" OF MAY, 2024

WRIT PETITION No. 5903 of 2024

BETWEEN:-

DR. JEEVAN SINGH CHOUDHARY S/O SHRI
MANGILAL CHOUDHARY, AGED ABOUT 32
1. YEARS, OCCUPATION: DOCTOR
RANTIBHANWAR, POST RANTHBHANWAR, DIST.
SHAJAPUR (MADHYA PRADESH)
DR. MAHENDRA PATIDAR S/O SHRI VENIRAM
PATIDAR, AGED ABOUT 32 YEARS, OCCUPATION:
DOCTOR VILLAGE SONIPURA, POST BALWADI,
DIST. KHARGONE (MADHYA PRADESH)
DR. SACHIN S/O SHRI SUBHASH, AGED ABOUT 32
YEARS, OCCUPATION: DOCTOR VILLAGE
NAGPUR, TEH. SANWER, INDORE (MADHYA
PRADESH)
DR. RAVINDRA PHAGORE S/O SHRI BHILURAM
PHAGORE, AGED ABOUT 32  YEARS,
4. OCCUPATION: DOCTOR B-36 VINDHYA WASINI
TOWNSHIP, DHAR ROAD MANAWAR DHAR
(MADHYA PRADESH)
DR. VIKKY ASWAR S/O SHRI BHAGWAN ASWAR,
AGED ABOUT 32 YEARS, OCCUPATION: DOCTOR
5. H. NO. 23, NEAR WATER TANK, JALGAO JAMOD
ROAD, JASONDI BURHANPUR (MADHYA
PRADESH)
DR. MANISH KUMAR BHANDAR S/O SHRI
GANGADHAR BHANDARI, AGED ABOUT 32
6. YEARS, OCCUPATION: DOCTOR V/P DHAMANDA,
TEH. SARANGPUR, RAJGARH (MADHYA
PRADESH)
DR. DHARMENDRA VARSHI S/O SHRI
RAGHVENDRA VARSHI, AGED ABOUT 32 YEARS,
7. OCCUPATION: DOCTOR 916 INDOKH ROAD
JHARDA, UJJAIN (MADHYA PRADESH)
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DR. SADGI JATAV D/O SHRI BALRAM JATAV 260
8. JAGJIVAN RAM NAGAR, INDORE (MADHYA
PRADESH)
..... PETITIONERS
(BY SHRI ROHIT SHARMA, ADVOCATE)

AND

MADHYA PRADESH PUBLIC SERVICE
1. COMMISSION SECRETARY RESIDENCY

AREA INDORE (MADHYA PRADESH)

PRINCIPAL SECRETARY PUBLIC HEALTH

AND FAMILY WELFARE DEPARTMENT

VALLABH BHAWAN, BHOPAL (MADHYA

PRADESH)

DIRECTOR OF AYUSH AYUSH
3. DEPARTMENT SATPUDA BHAWAN, BHOPAL

(MADHYA PRADESH)

..... RESPONDENTS

(SHRI RAJWARDHAN GAWDE, PL. FOR THE STATE AND SHRI VIJAY
GULANI ADVOCATE FOR RESPONDENT NO.2)

WRIT PETITION No. 7001 of 2024

BETWEEN:-

DR. VIPIN MALVIYA S/O SHRI CHHAGAN LAL
MALVIYA, AGED ABOUT 43 YEARS,
OCCUPATION: DOCTOR R/O 74/4 NAGDA ROAD
BALGARH DEWAS (MADHYA PRADESH)

..... PETITIONER
(BY SHRI ROHIT SHARMA, ADVOCATE)

AND

MADHYA  PRADESH PUBLIC  SERVICE
1. COMMISSION SECRETARY RESIDENCY AREA

INDORE (MADHYA PRADESH)

PRINCIPAL SECRETARY PUBLIC HEALTH AND
2. FIMILY WELFARE DEPARTMENT VALLABH

BHAWAN, BHOPAL (MADHYA PRADESH)

DIRECTORE OF AYUSH AYUSH DEPARTMENT
3. SATPURA BHAWAN, BHOPAL (MADHYA

PRADESH)

..... RESPONDENTS

(SHRI RAJWARDHAN GAWDE, PL. FOR THE STATE AND SHRI VIJAY
GULANI ADVOCATE FOR RESPONDENT NO.2)
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These petitions coming on for admission this day, the court passed

the following:

ORDER
1]  This order shall govern the disposal of WP N0.5903/2024 and

7001/2024 as the common issue is involved in these petitions and for
the sake of convenience, the facts have been taken from WP
No0.5903/2024.

2]  This petition has been filed by the petitioners under Article 226
of the Constitution of India against the advertisement dated

14/02/2022 seeking the following reliefs:-

7.1)  The petitioners may kindly be provided with the 03 % Bonus
Marks in the examination as provided under the clause 6 (2) of the
advertisement dated14/02/2022 by the respondents.

7.2) The merit list dated 22/02/2024 may kindly be set aside and
respondents be directed to issue a fresh merit list with granting the
just benefits as prescribed under law.

7.3) Any other relief which this Hon'ble Court may deem fit in the
facts and circumstances of the case, may also be kindly granted in
favour of the petitioner.”

3] The petitioners’ grievance is that despite being eligible to
obtain the Bonus Marks as provided under Clause 6(2) of the
advertisement dated 14/02/2022 for the post of Ayurved Medical
Office\, they have not been given the said marks for their selection
for the said post. The petitioners are also aggrieved by the merit list
dated 22/02/2024, which is the result of Ayurved Medical Officer
Examination 2021.

4]  The facts of the case are that the petitioners are qualified
Doctors having completed their B.A.M.S., i.e., Bachelor of
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Ayurvedic Medicine and Surgery, and are working as Community
Health Officer (C.H.O.) under the respondent No.2 Ministry of
Public Health and Family Welfare Department, and had applied for
the post of Ayurved Medical Officer as advertised vide the
advertisement dated 14/02/2022 in which, they have stated that they
are the Community Health Officer. In the aforesaid examination, the
petitioners also got good marks in the written examination as also in
the interview, their interview call letters have also been placed on
record, however, when the result was declared on 14/02/2022, no
Bonus Marks as per Clause 6(2) of the advertisement dated
14/02/2022 were awarded to them and thus, when they came to know
that they have not been awarded 3% Bonus Marks, and also that the
other candidates who have been selected, have already been called
for verification of their documents, this petition has been filed by
them without any delay.

5] Counsel for the petitioners has drawn the attention of this Court
to Clause 6(2) of the advertisement dated 14/02/2022 to submit that
the Bonus Marks are to be given to the persons who are posted as
Ayush Medical Officer or have worked as Contractual Ayush Medical
Officer. It is submitted that the petitioners though were posted as
Community Health Officers were entitled to claim the aforesaid
benefit of Bonus Marks as the qualification and the work experience
of Community Health Officers and Ayush Medical Officers is
identical as the petitioners are assigned the same duties and
responsibility as are assigned to Ayush Medical Officers working in

C.H.C./PH.C./R.B.S.K./N.R.H.M. Counsel has also submitted that
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the case of the petitioners is squarely covered by the order passed by
the coordinate Bench of this Court at Jabalpur in the case of Dr.
Virendra Agrawal vs. M.P. Public Service Commission in WP
No0.5051/2024 dated 07/03/2024 wherein also an identical condition
was involved.

6] Counsel for the respondent/State has opposed the prayer and it
1s submitted that no case for interference is made out as the decision
relied upon by the counsel for the petitioner in the case of Dr
Virendra Agrawal (supra) is distinguishable for the reason that in the
aforesaid case, the petitioner was already working as Contractual
Ayurvedic Medical Officer whereas in the present case, the
petitioners are Community Health Officers. Counsel has also
submitted that the order passed by the coordinate Bench of this Court
in the case of Dr. Virendra Agrawal (supra) is already challenged by
the State before the Division Bench, however, the same is still
pending. However, the State has neither obtained the instructions as
directed by this Court on 15/03/2024 nor filed any reply to rebut the
contentions of the petitioners, this is despite the fact that even on
25/04/2024, the matter was adjourned as a last indulgence.

7]  Counsel for the respondent/MPPSC, who has also filed a
detailed reply has also opposed the prayer, however, it is submitted
that they are governed by the policy made by the State Government
only, and since the State Government had prescribed the qualification
to be Ayush Medical Officer, the petitioners’ claim that they should
also be treated at par with Ayush Medical Officer cannot be allowed.
8]  Heard.
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9]  On perusal of the record, it is found that by way of interim
measure, this Court on 04/03/2024 had passed the following interim

order:-

“Learned counsel for the petitioners has submitted that he has
already furnished a copy of the petition to Shri V.P. Khare, learned
counsel for the PSC.

In such circumstances, let the matter be listed in the next
week.

Considering the fact that the verification of the documents
would commence from tomorrow only, it is directed that any
appointment shall be made subject to final outcome of this petition.”

10] Thus, the petitioners have already been granted an interim
relief that any appointment made shall be subject to the final
outcome of this petition.

11] Having considered the rival submissions and on perusal of
Clause 6(2) of the advertisement, it is found that the dispute revolves

around Clause 6(2) of the advertisement which reads as under:-

"g: Hiaer R HRRA fafbcddl &g faRiy Suees—

o1 . ... ..

02 GfaeT HFHAT BT I 3fd BT UTaT——

g gy & el smaaa fefeerer / Wua il / AL.ua . / siwerert / =i

IRIBI SUhH H Wfde] & MR R IRY FIfbcad & Ug IR SRR A1 Y4

¥ orkd X8 g, Wfder Iy fafbcds @l 3M¥d & MER_WR_SMAN_gRI

Sad_Ue B ST @) S drel forRRad udler & sifaw eiRa gorie & 03

gferd 3fe ufay & AvdR ~AdH SIVlid o Sdd_aI-¥_3idh |Iford_dasl

2238 CANESINN

o I9Y 3Ifp foRga wlem § Sl iyl & ura ol § I SIe |
foRaa odiem # U<l Sfhl UG 91 3l & INT & UIHH & AR W
il T HEThR B AT b SITg |

o 3t - folRaa wiem § ura 3idi, 99 3l Td DR H U
bl @ TNT & IUMIEH & MR UR HINT Bl ST |

12] A perusal of the aforesaid condition clearly reveals that it
provides for Bonus Marks to be provided to a candidate who is

posted as Ayush Chikitsak or who have worked as Contractual Ayush
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Chikitsak, however, so far as the educational qualification is

concerned, it provides as under:-

TR

arfard eafdres oEar : (@) Ay grr wenfia fafdgarea & smgde # WAemSd. grT Ay
Hdd U,

S SR (@) 79, 3 H A grr enfiq emygafes /A ars # emdil uoiad

E— FIdE SifcH ¥ B Er H wfHe B aTer adgd Al e
FRA BT AT BET, I S AN DI AeAdR H AfAferd 89 | g4
3TUfeTT STET (SR YHO—us |fed) J1foid &R & Fqd <1 8T |

Ero— erffal @1 AT gRT forRaa wkien uRvmw # feriRa erfierg
3 3ifcd Al q& e SrEdT (SR yAv-—u= Afea)

qAT ARYATED /JATN ars H W USiigd & YAV-UF fWeid@l & |1

URIA BRAT SATarRd BRI AT IAD! IfAAT FATG A ST |

ISR Uil — il &1 7 U 5T & ISR
FITT ¥ SNfad g g sifvard 2 |

13] It 1s not disputed that the petitioners hold the requisite
eligibility criteria which is also the eligibility criteria for the
candidate holding the post of Ayush Medical Officer or who have
worked as Contractual Ayush Medical Officer. Thus, the only
question is whether the petitioners who are working as Community
Health Officers can also be treated at par with Ayush Medical
Officer.

14] This Court finds that in the absence of any reply by the State,
distinguishing the aforesaid two points, it must be presumed that the
post of Community Health Officer under the department of Public
Health and Family Welfare is akin to that of Ayush Chikitsak as
provided under Clause 6(2).

15] It 1s also found that so far as the appointment of the petitioners

as Community Health Officer is concerned, its terms and conditions
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also include providing the medical services to Sub Health Centre and
Development Block, one such order is filed on record as Annexure

P/2 dated 19/08/2020 of Dr. Jeewan Singh Choudhary petitioner

No.1 and its first condition reads as under:-

"1, HRYE B SMMBER P! YSIUAT IU WRY dbs W Y0 yrffiep
wWReY WA YS HRA 'g Pl Us B Idfed SU WRY B H
a1 / faprags R s uRad= =81 fhar S |aar |-

16] In view of the same, it cannot be said that the work of the
petitioners who were posted to provide primary health services
would be different from the Ayush Doctors who are also appointed at
the primary health centres.

17] In view of the same, the petitions stand allowed, the
respondents are directed to grant 3% Bonus Marks to the petitioners
and 1ssue fresh merit list within a period of six weeks from the date
of receipt of certified copy of this order.

18] Original order be kept in WP No0.5903/2024 and a copy of the

same be placed in W.P. No.7001/2024.
Sd/-

(SUBODH ABHYANKAR)
JUDGE
krjoshi
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