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IN THE HIGH COURT OF MADHYA PRADESH

AT INDORE
BEFORE
HON'BLE SHRI JUSTICE SUBODH ABHYANKAR
ON THE 30" OF APRIL, 2025
WRIT PETITION No. 36342 of 2024
NEHA BARUA D/O V.S. BARUA
Versus
THE STATE OF MADHYA PRADESH AND OTHERS

Appearance:
Shri Anand Agrawal - Advocate for the petitioner.

Shri Raghav Shrivastava- G.A. for the State.

Shri Vindhyavashini Prasad Khare- Advocate for the
respondent No.2 through V.C. with Shri Vijay Gulani- Advocate for

the respondent No.2.

ORDER
Heard finally, with the consent of the parties.

2] This petition has been filed by the petitioner under Article 226

of the Constitution of India, seeking the following reliefs:-

“A. To direct the respondents to include the names of the
petitioner in selection list/main list issued on 23/10/2024 (P/2).

B. To direct the respondent no.1 to issue the appointment order
of the petitioner for the post of Assistant Professor (Rog Nidan)
alongwith consequential benefits.

C.  Any other writ, direction or order that the Justice of this case
may require.”

3] The petitioner is aggrieved by the inaction on the part of the
respondent No.2 M.P.P.S.C. in not including the name of the petitioner
in the main select list for the post of Assistant Professor (Rog Nidan).

4]  The petitioner’s case is that the respondent No.2 had issued the
advertisement dated 27.06.2023 (Annexure-P/3) wherein, six posts
were advertised, out of which, one post was for unreserved category,

to which the petitioner belongs. The petitioner’s case that in the merit
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list, the name of the petitioner was mentioned at Serial No.2, under the
unreserved category, however, her name has been excluded from the
select list, and when the petitioner enquired about the omission of her
name, she was informed that since the said seat was reserved for
handicapped person, and there was no candidate under the
handicapped category, hence, the post has been carried forward.

5] Counsel for the petitioner has submitted that in the
advertisement, only six posts were advertised, and there was no
reference of any post being specifically reserved for handicapped
category. Counsel has also submitted that even otherwise, reserving
one seat belonging to the unreserved category for the handicapped
person would amount to 100% reservation, which runs contrary to the
order passed by the Supreme Court in the case of Chebrolu Leela
Prasad Rao Vs. State of A.P., reported as AIRONLINE 2020 SC 488
para 134 and 141. Thus, it is submitted that the impugned select list be
directed to be modified, and the name of the petitioner be directed to
be included in the same.

6] The prayer is opposed by the counsel for the respondent No.2
M.P.P.S.C., and Shri V.P. Khare, learned counsel for the respondent
No.2 has also drawn the attention of this Court to the circular dated
07.11.2000, issued by the State Government, wherein, it is directed
that the reserved category candidates shall be adjusted against the
unreserved category candidates when they obtain the marks at par with
the unreserved category candidates, and since in the present case, no
handicapped person has applied for the post, the aforesaid post has
been carried forward as per the circular dated 14.06.2002 wherein, it is
clearly provided that those vacancies of the handicapped person,

which could not be filled up, shall be carried forward, and such
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vacancies shall be carried forward from the unreserved category. Thus,

it is submitted that since the petitioner has not challenged the aforesaid
circular, no case for interference is made out. Counsel has also referred
to Annexure-1 of the advertisement, wherein, it is clearly provided that
one post is reserved for handicapped person.
7] Heard counsel for the parties and perused the record.
8] From the record, it is found that so far as the advertisement is
concerned, the same provides for six vacancies, one under the UR
category, one under the SC category, two under ST category and two
under OBC category. The table of vacancy as produced in the
Appendix-1 of the advertisement is reproduced herein, for ready
reference:-

“qRfarse-1

ART & ARG JUT ARG & AU & dgd AT ¥ A0 & 3ach # 8, ALY ySr
fAeAfaf@d ug &q 3iieerse 3de 97 AR fhu Sid g-:-

Reaat & 7eg weer & 7o Hard Recaal & ¥ AT yga &

- ReFa gel & gear Afgar it §q IR e & e fecaiaTe ot
& I A T &g IR gat fr FEr
UR | sC | ST | OoBC | EWS | ¥el UR SC | ST | OBC | EWS OH | VH | HH MD
SITEITAT 19T 6
1 e 1 1 2 2 0 0 0 1 1 0 0 0 1 0

(Lecturer rog
nidan)

HEGYEA AT Y fAHTET & 9F shsfieh 1-18/2019/-18/2019/1-59 fetiz 25.04.2023 % SF7aTt sarearr €1 Far (Lecturer rog nidan) a1 St 02 faeeor e a2

AT AT @7%) | 1 | 1 | 2 2 0 6 0 0| 1 1 0 0 0 1 0

grafds T

(13%)

9] A perusal of the aforesaid table would reveal that admittedly, there
are six vacancies, out of which, five have already been reserved for
SC, ST and OBC category, and one seat is kept under the UR
(unreserved) category, however, simultaneously, one seat has also
been reserved under the HH category, i.e., Hearing Handicapped. It is
also found that as per the Circular dated 14.06.2016 those vacancies
reserved for handicapped persons, which could not be filled, shall be
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carried forward, and such vacancies shall be adjusted from the

unreserved category. The said circular is also reproduced herein for

ready reference:-

“FHATF472/904/2016/3T.5./7F, &t 14/06/2016
ufa,

afg,

R [aT 3TIET

R (A.9.)

v f¥.erFaster Aol g faanfad get & @dsyr #|
HEI- ITIE 9T H- 2648/01/2016/a7 T 18.05.2016

IRFT AT 7 7€ FRT A 1 Aeer g3 ¢ & e o &
ST 9e s @ Red @ St 3 HAGRas Ry Ser 3R IeRET o @ A R
STEET| 3t st & Rad 9al & v 3R a9 & 9 Rea @ s

(.3 i)
3R Ifag
HEIYSR MHA
HHAT U2THT femaT ©

10] The aforesaid circular would also reveal that it has been
issued by the Additional Secretary, without referring to any other
rules, Circulars or enactment, and there is also no justification
provided anywhere else as to why such vacancies which are kept for
unreserved category shall be carried forward by adjusting the said
vacancy towards the handicapped category. It is also found that the

respondents have also relied upon the circular dated 07.11.2000, which

reads as under:-

* FHETYSRT QAT
ATHAT Jmda fA8meT
HATTT dodld 319+, MITa-462004

AR TH 7-46/99/31.9./T, aurer, fears 7 sawsR, 2000,
gfa

AMHA & FHES fasmer

37EgeT, e Hsol, A.Y. IR,

THET FHENT 3T,

TqAET fasmemeTeT

THATT FelFes,

AU
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Ry -- 3RfET aof & macel qamr wHAET @l & T W O3eE
FARTAIT Uel W ARG foRar S,
deed- 38 QoeT &1 9RIF & TE 7-11/94/319./ww, eAR 22-10-94,
6/10-7-95 ©d fatier 19-5-97.

1 S[ems, 1994 & vl * HEGUS oiteh FaT )(3qqfae Sirfcar,
IR Steeiadl 3R 3T Wos ot & for 3Refor ) fafags |, 19947
(TR 21 T= 1994) #T URT 4(4) & FFATAR Traern= g:-

© fg ITURT (2) # Ieaf@d Y H ¥ FAT v & wEw A
S FlFd AT AT & Y Gl Ffad e & Jegar &
IR W TafAd g J1ar § af 38 3TURT (2) & 3T 0 yaer &
forv mfera RiFaar & wid gaAmfST w8 far seen.”

RIS & 3Fd TG AR HIAATET AT FA & Heaioiad TRIA
EarT fAder SRy R I R

2. Ad. 91 9 "oy A fAdelt Y 3R Tase o U, IE ARG b
Jar g & 3Rf@a a1 & IFAeart fr 3ERf@a el & fowey g
FANTST T STeen 519 98X YR & AFT 391 & 3FAGAR & FAd
& foar forelt Raraa & Aegar ured s,

3. yF fgFasd wfeEdr & 7w Ged § & B9 9@ w
il aden carr BgfEd g § s Pgfea & wAg amma & 39
A&t &7 H3$ @ et GlARHA o s

AEIYSA & AU & A § TUT AEGATTHAR
g&dr./-
(3tr.dy.=terd))
3T wfa,
HEIYSE 2,
AT Jardel fasmer

(Emphasis Supplied)
11] The aforesaid circular provides that the reserved category

candidate shall be adjusted against the unreserved category only when
his/her performance is at par with the unreserved category candidate.

12] In the considered opinion of this Court, when there is only one
seat available for unreserved category out of the total number of seats,
and one seat is also kept for reserved category, namely handicapped
category, but without assigning any particular seat out the total number
of seats (six in all)and when the candidate of unreserved category is
available and selected, and there is no candidate of the handicapped

s
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category, the seat assigned to the unreserved category cannot be
carried forward. Had it been a case where the seat was reserved for
handicapped category only, then there was no reason for the
respondent to also show it as a vacancy under the unreserved category,
whereas, it is now a trite law that there cannot be 100% reservation in
public employment, whereas, in the advertisement which has been
issued by the respondent showing one vacancy for unreserved
category, and also the same to be of handicapped category, and
contending that the vacancy was actually for handicapped category
only, amounts to bypassing the settled law that there cannot be 100%
reservation. In this regard, reference may also be had to the decision
rendered by the Supreme Court in the case of Chebrolu Leela Prasad

Rao (Supra), paras 134 and 141 of the same, read as under:-

“134. A reservation that is permissible by protective mode, by
making it 100 percent would become discriminatory and
impermissible. The opportunity of public employment cannot be
denied unjustly to the incumbents, and it is not the prerogative
of few. The citizens have equal rights, and the total
exclusion of others by creating an opportunity for one
class is not contemplated by the founding fathers of the
Constitution of India. Equality of opportunity and pursuit of
choice under Article 51A cannot be deprived of
unjustly  and arbitrarily. As per the Presidential Order, the
citizens of the locality and outsiders were entitled to 15 percent
of employment in the district cadre in terms of clause 10 of
Article 370(1) (d) of the Constitution. Thus, the G.O. does not
classify but deals with reservations. It was contrary to the report
sent to the President by the Governor, which indicated even the
posts which were reserved for scheduled tribes teachers, they
were not available as such Tribes Advisory Council decided to
fill them from other nonlocal tribals.

XXXXXXXXXXXXKXXXX

141. The incumbents of various categories have the right to
stake a claim for the employment of which they have been
deprived. Thus, it is not a matter of classification. The
reservation under Article 16(4) was made. By way of 100%
reservation, the employment to others was illegally deprived and
they have no chance of employment as against the post of
teachers elsewhere because of the order under Article 371D in
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which district/zone is a unit. It is a clear case of tinkering with
reservation.”

(Emphasis Supplied)
13] In view of the aforesaid decision, and under the facts and

circumstances of the case, this Court has no hesitation to come to a
conclusion that the respondents have erred in depriving the petitioner
of her rightful claim to the post of Assistant Professor (Rog Nidan)
and to carry forward the aforesaid post only on the ground that it was
reserved for handicapped persons, despite that fact that no
person/candidate of handicapped category was available.

14] Resultantly, the petition stands allowed and the respondents are
directed to include the name of the petitioner in the main list,
Annexure-P/2 as a candidate belonging to unreserved (UR) category,
and proceed further accordingly. Let the aforesaid exercise be
completed positively within a further period of three weeks.

15]  With the aforesaid, the petition stands allowed and disposed of.

(SUBODH ABHYANKAR)
JUDGE

Bahar
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