IN THE HIGH COURT OF MADHYA PRADESH

AT INDORE

BEFORE
HON'BLE SHRI JUSTICE SUBODH ABHYANKAR
ON THE 22" OF JULY, 2024
WRIT PETITION No. 10767 of 2024

GANGOTRI WIRES ROPES PVT. LTD.
Versus
MICRO AND SMALL ENTERPRISES FACILITATION
COUNCIL AND OTHERS

Appearance:
Shri Rishabh Gupta — Advocate for petitioner.

Shri Rajat Shriram Sondhi — Advocate for respondent Nos.2 to 4.

WITH
WRIT PETITION No. 11621 of 2024
GANGOTRI WIRES ROPES PVT. LTD.
Versus
MICRO AND SMALL ENTERPRISES FACILITATION
COUNCIL AND OTHERS

Appearance:
Shri Rishabh Gupta — Advocate for petitioner.

Shri Rajat Shriram Sondhi — Advocate for respondent Nos.2 to 4.

WRIT PETITION No. 11623 of 2024
GANGOTRI WIRES ROPES PVT. LTD.
Versus
MICRO AND SMALL ENTERPRISES FACILITATION
COUNCIL AND OTHERS

Aggearance:
Shri Rishabh Gupta — Advocate for petitioner.

Shri Rajat Shriram Sondhi — Advocate for respondent Nos.2 to 4.
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WRIT PETITION No. 11624 of 2024
GANGOTRI WIRES ROPES PVT. LTD.
Versus
MICRO AND SMALL ENTERPRISES FACILITATION
COUNCIL AND OTHERS

Appearance:
Shri Rishabh Gupta — Advocate for petitioner.

Shri Rajat Shriram Sondhi — Advocate for respondent Nos.2 to 4.

WRIT PETITION No. 11631 of 2024
GANGOTRI WIRES ROPES PVT. LTD.
Versus
MICRO AND SMALL ENTERPRISES FACILITATION
COUNCIL AND OTHERS

Appearance:
Shri Rishabh Gupta — Advocate for petitioner.

Shri Rajat Shriram Sondhi — Advocate for respondent Nos.2 to 4.

WRIT PETITION No. 11633 of 2024
GANGOTRI WIRES ROPES PVT. LTD.
Versus
MICRO AND SMALL ENTERPRISES FACILITATION
COUNCIL AND OTHERS

Appearance:
Shri Rishabh Gupta — Advocate for petitioner.

Shri Rajat Shriram Sondhi — Advocate for respondent Nos.2 to 4.

WRIT PETITION No. 11637 of 2024
GANGOTRI WIRES ROPES PVT. LTD.
Versus

MICRO AND SMALL ENTERPRISES FACILITATION
COUNDIL AND OTHERS

Appearance:
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Shri Rishabh Gupta — Advocate for petitioner.
Shri Rajat Shriram Sondhi — Advocate for respondent Nos.2 to 4.

WRIT PETITION No. 11652 of 2024
GANGOTRI WIRES ROPES PVT. LTD.
Versus
MICRO AND SMALL ENTERPRISES FACILITATION
COUNCIL AND OTHERS

Appearance:
Shri Rishabh Gupta — Advocate for petitioner.

Shri Rajat Shriram Sondhi — Advocate for respondent Nos.2 to 4.

WRIT PETITION No. 12203 of 2024
GANGOTRI WIRES ROPES PVT. LTD.
Versus
MICRO AND SMALL ENTERPRISES FACILITATION
COUNCIL AND OTHERS

Appearance:
Shri Rishabh Gupta — Advocate for petitioner.

Shri Rajat Shriram Sondhi — Advocate for respondent Nos.2 to 4.

WRIT PETITION No. 12328 of 2024
GANGOTRI WIRES ROPES PVT. LTD.
Versus
MICRO AND SMALL ENTERPRISES FACILITATION
COUNCIL AND OTHERS

Appearance:
Shri Rishabh Gupta — Advocate for petitioner.

Shri Rajat Shriram Sondhi — Advocate for respondent Nos.2 to 4.

WRIT PETITION No. 12329 of 2024
GANGOTRI WIRES ROPES PVT. LTD.
Versus

MICRO AND SMALL ENTERPRISES FACILITATION
COUNCIL AND OTHERS
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Appearance:
Shri Rishabh Gupta — Advocate for petitioner.

Shri Rajat Shriram Sondhi — Advocate for respondent Nos.2 to 4.

WRIT PETITION No. 12330 of 2024
GANGOTRI WRIES ROPES PVT. LTD.
Versus
MICRO AND SMALL ENTERPRISES FACILITATION
COUNCIL AND OTHERS

Appearance:
Shri Rishabh Gupta — Advocate for petitioner.

Shri Rajat Shriram Sondhi — Advocate for respondent Nos.2 to 4.

WRIT PETITION No. 12331 of 2024
GANGOTRI WIRES ROPES PVT. LTD.
Versus

MICRO AND SMALL ENTERPRISES FACILITATION
COUNCIL AND OTHERS

Appearance:
Shri Rishabh Gupta — Advocate for petitioner.

Shri Rajat Shriram Sondhi — Advocate for respondent Nos.2 to 4.

ORDER

1]  Heard finally, with the consent of the parties. The issue involved

in these petition is that whether the Facilitation Council has the

jurisdiction and can enter into a dispute between the directors inter se

of the petitioner Company.

2]  This order shall also govern the disposal of W.P. Nos.11621,
11623, 11624, 11631, 11633, 11637, 11652, 12203, 12328, 12329,
12330 and 12331 of 2024, regard being had to the commonality of the

issue involved. For the sake of convenience, the facts as narrated in
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W.P. N0.10767 of 2024 are being taken into consideration.

3] This petition has been filed under Article 226 of the
Constitution of India against the order dated 15.03.2024 passed by the
M.P., Micro, Small and Medium Enterprises, Facilitation Council (in
short ‘Facilitation Council’) whereby petitioner’s application filed
under Section 18(1) of the Micro, Small and Medium Enterprises
Development Act, 2006 (in short ‘the Act of 2006”) has been rejected.
4]  Shorn of details, in brief, the facts of the case are that the
aforesaid application has been rejected by the Facilitation Council pre-
dominantly on the ground that the other Directors of the petitioner
Gangotri Wires Ropes Private Limited have not assented to the filing
of the application under Section 18 of the Act of 2006.

5]  The petitioner is a Private Limited Company, registered under
the Companies Act, 1956, having its registered office at 32/33,
Industrial Area, Rau, Indore (M.P.) 453331.The Company had sold
certain goods to M/s. Parakh Polymers, respondent No.2 herein, and
the payment of which was not made by the said firm, which led the
petitioner to file the claim before the Facilitation Council wherein a
sum of Rs.42,64,724/- was sought to be recovered from the
respondent No.2 M/s. Parakh Polymer along with interest, in
accordance with law.

6]  The aforesaid case was filed on behalf of the Company by Shri
Anil Sharma, the authorized signatory of the petitioner company one
of the Directors of the petitioner company, who was authorized
through a Resolution dated 04.01.2020. In the aforesaid case, which
was registered as Case No.MSEFC/1908/2023, objections were filed



by the other Directors of the petitioner/company, who are the
respondent No.3 Mr. Antim Parekh and Mrs. Sapna Antim Parekh, the
respondent no.4, contending before the Facilitation Council not to
proceed further as the claim has been made after suppressing the
material facts, on the ground that they are also the Directors of the
petitioner/company and various notices have been issued by the other
Director Anil Shrama to various businessmen, but before issuing such
notices, their permission has not been taken, hence, it was prayed that
no further proceedings be initiated against the respondent no.2 at the
instance of the complaint filed by the other Director Anil Sharma. The
aforesaid applications/objections were objected to by the present
petitioner through its Director Anil Sharma, and after considering the
objections raised by the intervenors, the Facilitation Council has
passed the final order on 15.03.2024, and being aggrieved, the present
petition has been filed.

7]  Counsel for the petitioner has submitted that the Facilitation
Council has entered into the inter se dispute between the directors of
the petitioner company, which was not the subject matter of the
application filed under Section 18 of the Act of 2006 and thus, the
Council has exceeded in its jurisdiction in entertaining the objection
raised by the respondent Nos.3 and 4 and holding that the application
Is not maintainable on account of lack of locus standi of the petitioner
to file the claim application. It is submitted that the impugned order
deserves to be set aside and the matter needs to be remanded back to
the Facilitation Council for its decision on merits.

8]  Counsel for the petitioner has also submitted that the respondent
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No.2, the purchaser of the goods had never objected to the quality of
the goods supplied to it by the petitioner company, and in such
circumstances, it was not open for the Facilitation Council to come to
a conclusion only on the basis of the admission made by the other
Directors of the petitioner company that the goods were not up to the
mark. Counsel has also referred to the FAQs of the Government’s
website regarding the MSME in which the question No.22 reads as

under:-

“Q.22 Whether Council should decide on breach of contract
between buyer and supplier, such as rejection of goods for
quality deficiencies by buyer as a ground for refusal of dues to
supplier?

Ans: Breach of contract is not within scope of MSMED Act,
2006. Rejection of goods should be genuine within 15 days of the
receipt of goods and its immediate communication to supplier.”

9]  Thus, it is submitted that since no objection was ever raised by
the respondent No.2 regarding the quality of the goods, it was not
open for the Facilitation Council to decide upon the quality of the
goods, which was not even objected to by the respondent No.2.

10] Shri Rajat Sondhi, leaned counsel appearing for the respondents
has vehemently opposed the prayer and it is submitted that no case for
interference is made out as the Facilitation Council has not only
rejected the claim of the petitioner on the ground of locus of the
authorized Director Anil Sharma to file the same, but also on merits,
and in such circumstances, since an alternative remedy under Section
19 of the Act of 2006 is also available to the petitioner. Hence, no case
for interference is made out.

11] Heard. Having considered the rival submissions and on perusal
of the documents filed on record, this Court finds that so far as the
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conclusions arrived at by the Facilitation Council are concerned, the
same read as under:-

“fravor va Foly

10. e U & FIU H R TR, HUAT B HATAT
& dgEse H IUcYd FATAPN FJAR Jg Jfdarfea & & AN
3ifasr uR@ A% 01/05/2014 ¥ 3AGH HUAT A SRRFEI
fagdr 81 ag scutiay & &t Ut & & (1) A 3fAe oA
Td (2) A 3ifaH @ & sEe T & REd # Fgw) 1 Tw A
Jfaarfea & 1o Sl SRR3R TITHIT 30 MR Tleg dhid |

., UaThRl gRT aftfd wod IR fedid aiug & arg
UEJdid fdih 30/06/2023 Pt MAN FUAT URW 3 HUAT H
UENGRECR NS G AR

12. vt Bufd a0 dueht & 31T srRee T aRue & geer
TIAT ST EhY T& HYA I @ & [ Hdgeh Ul gRI IRUG
H geor Gfeud fhr S # 39% Teafa @ A JA1 9 gaor
I Wl fhdn STl ured & GRUe &l 56 s § W gae &
qg A gard ¥ 6 aRug & dei urged s fadis
30/06/2023 @ & A T gRI 3T SRR AT 3ifdsl unR@
Ug Uf3d SRRFCTR A AUAT URE 6 TeAld el Dl I8 A
AT ERT BISd fhU S a8 WA fhan S Ae fran Srar
&1 dfh HUl T HEA Tehhcds §dUT SRRFCIX T Thotd_ &7AdT
A dIg U d i AT ALl F3IcdUa &THdT (Locus standi) & 3711
A are aRue & qyoiy S 2

13. fafr &1 gerareta [gia § o5 el suehl 3 @ue wa
SRNEE.Y &l HIY “HAfelh Td Tsie’ &1 glal &1 Hidar fafdr srgar
HUAT & PIHADBST H Tolec gRT fhar =1 Gicgagr Arferd W

areg HRY gom| Al U & MUR WA drg H1 faSAVer fhan
ST a1 3Tdceh hUedl & Teh SRS gRI 3eAdeeh ! HHIM Hr
SOl 3l &1 qHAST FE fhar STt e TeleeRIfh B a8
o5 ATer Y auradr @w@ oY, JAT HUM gRT AT Aty JEl 3o
IAT_AT| HUAT BT R A IR SRRFCR b Stheh HUA Dl Hhyal &
foeg du T sRIS & Fq F o Srar sRa &em 3d: bdar &t
ATl T HIRYOT Mg UAOId 81 8 @ U & MUN W
i arg @ie fFu I Jvgas g
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14, el dd 3Tded gRI hUel & g SRRNAGC T & dUel &
ffa & favg & for I & FROT FHUT TaFe |, 2013 T GRT 166
SRR & Ta%g WaTH I ATelT H TaRINP dlG WiTAd P &g
qetdH B fheq i arg 3msl feAis & RRufd & of A sifae
URE HUAT H SRRFCH T AR A § , 3d: e gRI 3Ad
fa%g SRl & FA AT |, A URW BT 396 gRT URUG H TEged
fATad S F 3T AL T4 B
15. 37d: 3 afoTd figait & sedii@a Athay & 3TUR W
uRue g&A oY Td AYAH 398 [dprd 2006 &I GRT 18(3) &
eI UedTy 37 AThET BT JAIT dd §U 3T AEH I arRR
Ucgar grsae fafdes g uRug # UEqud Yeor @ikel fhar Srer
favoffa @ #1
16. UehoT # TR 3meer i ufd ssaueh a3 Yehe uerT
I ST JfATATOIT ufa & fov Hgegar aka #A.9. geaa
AR oy 3aH HfAfeera Si3fe Hiute @ e R ufd gy
o TUY 2/- &b AT § ol@r @l H TIA AT LT HTadh
BT | 3HAYELT 3TUAT 3UT dI¢ e T TI I dgd Biar|
(Emphasis supplied)
12] A perusal of the same clearly reveals that the Facilitation

Council has held that Anil Sharma, the Director of the company is not
competent to file the claim. It is also found that even on merits of the
case, which is reflected in para 13 of the aforesaid order, the
Facilitation Council has referred to the fact that one of the Directors of
the petitioner company has admitted that the goods supplied by them
were not up to the standard, and also that the company did not take the
goods back, and the statement given by one of the Directors of the
company has to be considered as an admission on the part of the
company. Hence, it has been held that since the goods supplied to the
respondent no.2/purchaser were not to his satisfaction, hence, also the

claim is liable to be rejected.



10

13] So far as the aforesaid finding is concerned, this Court finds that
although the objections have been raised by the respondent No.2 to
whom the goods were supplied that they were of inferior quality, and
also that the respondent no.2’s director Shr Avi Parekh happens to be
the son of one of the directors of the petitioner company viz., Antim
Parekh and whose permission was also required to file the application
before the Facilitation Council, but this court finds that the Facilitation
Council has only taken into account the admissions made by the other
directors of the petitioner Company and has not reflected upon the
issue of inferior quality of goods.

14] In such circumstances, in the absence of any tangible material
on record to support such contention regarding the inferior quality of
goods supplied by the petitioner company, it cannot be held that
merely because the other Directors of the petitioner company have
admitted that the goods were of inferior quality, they can be presumed
to be of inferior quality. Apart from that, this Court also finds that the
learned Members of the Facilitation Council have also lost sight of the
provisions of Section 2(b)(ii) of the Act of 2006, which defines the

day of deemed acceptance, which reads as under:-

EXXXXXXXX

(i) “the day of deemed acceptance” means, where no
objection is made in writing by the buyer regarding
acceptance of goods or services within fifteen days from the
day of the delivery of goods or the rendering of services, the
day of the actual delivery of goods or the rendering of
services.”

15] In the considered opinion of this Court, the inter se dispute
between the Directors of the petitioner company cannot be decided by

the Facilitation Council in its jurisdiction as conferred under the Act
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1

of 2006, and such disputes between the owners of such enterprise
cannot have any bearing on decision of the Facilitation Council u/s.18
of the Act of 2006. Thus, the Facilitation Council has apparently
exceeded in its jurisdiction in dwelling upon the said dispute of the
directors of the petitioner company, and to reject the claim of the
petitioner company which has been filed by one of the authorized
directors.

16] On merits also, the decision of the Facilitation Council appears
to have been influenced by the bare admissions made by the other
directors of the petitioner company rather than the pleadings of the
respondent no.2. In view of the same, the order dated 15.03.2024 is
hereby set aside and the matter is remanded back to the Facilitation
Council for its decision on merits of the case, without being
influenced by the admissions made by the other directors of the
petitioner Company, in accordance with law.

17]  With the aforesaid, petition stand allowed and disposed of.

18] It is made clear that this Court has not reflected upon the merits
of the case.

19] Let a copy of this order be placed in the record of other

connected matters.

(SUBODH ABHYANKAR)

JUDGE
Pankaj
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