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IN THE HIGH COURT OF MADHYA PRADESH
AT INDORE
BEFORE

HON'BLE SHRI JUSTICE SUBODH ABHYANKAR

th
ON THE 22 OF MARCH, 2024

MISC. PETITION No. 1689 of 2023

BETWEEN:-

RIYAZUDDIN S/O RAISUDDIN, AGED ABOUT 33 YEARS,
OCCUPATION: AGRICULTURE R/O CHOTA BAZAR
KAYTHA TARANA DISTT. UJJAIN (MADHYA PRADESH)

..... PETITIONER
(BY SHRI HARISH CHANDRA TRIPATHI, ADVOCATE)

AND

1. NISARUDDIN @ ANTIM LALA S/O NIYAZUDDIN KAJI,
AGED ABOUT 40 YEARS, R/O CHOTA BAZAR KAYTHA
TEHSIL TARANA DISTT. UJJAIN (MADHYA PRADESH)

2. BHURA KAJI S/O NIYAJUDEEN KAJI, AGED ABOUT 35
YEARS, OCCUPATION: PRIVATE JOB CHHOTA
BAZAR, KAYTHA TEH. TARANA, DIST. UJJAIN
(MADHYA PRADESH)

3. ANNU KAJI S/O MO. HANEEF KAJI, AGED ABOUT 33
YEARS, OCCUPATION: NONE CHHOTA BAZAR
KAYTHA TEH. TARANA, DIST. UJJAIN (MADHYA
PRADESH)

4. RAFIQ S/O MOHAMMAD HANEEF, AGED ABOUT 35
YEARS, OCCUPATION: PRIVATE JOB CHHOTA BAZAR,
KAYTHA TEH. TARANA, DIST. UJJAIN (MADHYA
PRADESH)

5. M.P. SHASAN THROUGH JILADHEESH MAHODAY
UJJAIN DISTT. UJJAIN (MADHYA PRADESH)

..... RESPONDENTS

(BY SHRI SHRI A S GARG, SENIOR ADVOCATE WITH SHRI JITENDRA
SHUKLA, ADVOCATE FOR RESPONDENTS NO.1 TO 4)
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Reservedon : 15.02.2024
Delivered on : 22.03.2024

This petition coming on for admission this day, the court passed the
following:

ORDER
01] This petition has been filed by the petitioner/plaintiff under

Article 227 of the Constitution of India, against the order dated
17.01.2023, passed by the Civil Judge, Senior Division, Ujjain in
RCSA No.28-A/2017 whereby, the application filed by the petitioner
under Order 6 Rule 17 of the C.P.C., 1908 for amendment in the

plaint, has been rejected.

02] In brief, the facts of the case are that the aforesaid suit was filed
on 15.7.2017, by the plaintiff for injunction only. The suit was
contested by the respondents/defendants, and after the evidence was
recorded, the learned Judge of the trial court has passed the judgment
dated 18.7.2019, and dismissed the suit. Against the aforesaid
dismissal, the plaintiff preferred an appeal before the District
Appellate Court along with an application under Order 41 Rule 27 of
the C.P.C. for placing on record the additional documents. The
aforesaid application was allowed by the District Appellate Court vide
its order dated 23.3.2021, and remanded the matter back to the trial
court holding that certain issues have not been framed by the trial
court which ought to have been framed, and thus, directing the trial
court to decide the matter on further additional four issues, and it was

also directed that if the trial court so requires, other issues may also be
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framed and the matter may be decided in accordance with law. When
the matter went back to the trial court, the plaintiff filed an application
under Order 6 Rule 17 of the C.P.C. seeking amendment of the plaint
in respect of the documents, which were filed by him in the
application under Order 41 Rule 27 of the C.P.C., which was already
allowed by the District Appellate Court. However, the aforesaid
application has been rejected by the learned Judge of trial court by the
impugned order dated 17.01.2023, holding that if the aforesaid
application is allowed it would change the nature of the suit, and also
on the ground that even though the appellate court has allowed the
application filed under Or.41 .27 of CPC, but after the remand, the
application for amendment has to be decided on the general rules of
amendment applications, and since the plaintiff had the knowledge of
the aforesaild documents, he could have carried out the said
amendment earlier also, and in such circumstances, it was held that
the application being filed after undue delay, cannot be allowed, as
the defendants are likely to be prejudiced by the aforesaid

amendments.

03] Shri Harish Chandra Tripathi, learned counsel for the petitioner
has submitted that the aforesaid documents regarding which the
petitioner's application was already allowed by the learned District
Appellate Court under Order 41 Rule 27 of the CPC, were required to
be pleaded in the plaint itself, otherwise, the application which has
been allowed by the Ditrict Appellate Court would not have any

meaning at all. It is submitted that the learned Judge of trial court has
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erred in not taking into account the fact that the District Appellate
Court has remanded the matter back with a direction that certain
issues may be framed, and certain additional issues may also be
framed as the Civil court finds expedient, and the matter was directed
to be decided in accordance with law. In such circumstances, it is
submitted that the application should have been allowed and should
not have been rejected.

04] Learned counsel for the respondent, on the other hand, has
opposed the prayer and it is submitted that no case for interference is
made out as the learned Judge of the trial court has rightly rejected the
application on the principles enshrined under Order 6 Rule 17 of CPC
and 1f the amendment is allowed to be carried out, it would cause
serious prejudice to the respondent, and also would change the nature
of the suit. Thus, it is submitted that the petition be dismissed.

05] Counsel for the respondent has relied on the decision rendered

by this Court in the case of Rajaram vs. Vithabai and others reported

as 1990 JLJ 7 to submit that the court to which the case has been
remanded back has to comply with the order of remand in its letter
and spirit, and acting contrary to the order of remand is contrary to
law and in that case, the amendment was not allowed.

06] Heard the counsel for the parties and perused the record.

07] On due consideration of the rival submissions and on perusal of
the documents filed on record, it is found that the learned Judge of the
District Appellate Court while disposing of the appeal vide its order
dated 23.03.2021, and remanding back the matter to the civil court,
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has made the following observations (relevant para 16,17 and 19):-

"16. QeareT fAaROT o—qmmq CaRT AT el
a'ra geaT fatRg &y 71T &, S 39 9o §-

. FT AH HIIUT, dedid o,
ﬁﬁﬁﬁuﬁmaﬁﬁméwma4
ThaT 0.190 TR TEYN &I MG &2

2. Far 9faal HAS -1 JEPIRId 4 J6r &
maﬁwﬁaﬁumﬁmﬂqmﬁ
forr g §

3. Hgdl Ud <Ig _
AT ¢aRT el dlg

e
1" aleared A Y FFd §?”
%L"wamaqﬁa:rmmaﬁgm
f)V
3."gT giéT &l dic OIYUT U9 §edil el

TEIaT I oo gaeleT I AT g2
4"wam?¥raqﬁa:ﬁm?rqﬁﬁa
3T RAFT-IT FT oTsurgeT fhar £

IR 3UIYET I HIET TF HeAdlg

FT HIAY eI el forar arar &) v Refa |

ICCEIG T ¢arT giffd faot ug

Sy fafer gerg =T &1

17. 3WIFd [G99er & 3R W A endf/ad:

Sl 3 @ JEJd el THHR A §C faear
AT #l U Ta IGIE|

fohan_STTar & T weor ge: 9 d (R#Aws) ax

g ERT Far smar ¥ % Reaa fFaror

TSI 3HIYET & IMHIITA & MR TN FIT

3cdl@d_dlg U U4 3T s dig 9, ol

YU & A1 [oRIeUT & fold 39T al.

Sl_TRfEd Y 397g9e] &l A TR gelars

ww&wwwwwwwwﬁa

GG

19. 3deredl ady 1 3dha &&er S TS §

mﬁﬁwwwﬁrﬁwam

fREd_ R gaoT o 9f¥a (RAUS) T 3e7aed

aﬁﬁﬁmmwadm ¢hL TaOT H

AT H S e RUReT S &Y

fear = g oW ™A 7 e A

aﬁﬁwmo@rwmasmmzﬁ

INT F  AGT W FJecd OO B E

QAUARER 998 9cd a1 AFERT T

3y CaRT Heed B FHT GHU-UF et

ﬁqa?r%maﬁl"

Signature-Not Verified
Signed by: NI RAJU
Signing ti e 3/22/2024

6:28:55 P



-6-

08] So far as the order observations made in the aforesaid order
which relates to the application filed under Order 41 Rule 27 of the
C.P.C. are concerned, para 11 of the same reads as under:-

“l1. YO T 37dclidhel fhAT IAT| TG o JTGIEd

mmmwmmwm
Al - 1 oPNId 4 & fa%ey favurar =@y

R g fhar e ¥ yemderor & adr &
3MRYT A eFdds &d BU IEdd el ERECRIE]
gl ot Pl A yrdd - eEdidd dig [@euRUl &
GRIeT_dIdl & 3MOYcd & 81 Blell_Hlal Sar g
el eaRT Y¥dd 3MEed -9F ded 3Meer 41
RIHE 27 DA TheR AT g T THeR har
ST FEJd SEdrdsl Ao T o S 81"

09] A close scrutiny of the aforesaid order of the District Appellate

Court reveals that it has opined that the documents produced by the
petitioner/plaintiff in the appeal for the first time under Order 47 Rule
27 of the CPC were not in possession of the petitioner during the trial.
In such circumstances, this Court is of the considered opinion that the
application filed by the petitioner/plaintiff under Order 6 Rule 17 of
the CPC for amendment in the plaint in respect of the aforesaid
documents ought to have been allowed. It is also found that the
plaintiff has not sought any amendment in the relief clause of the
plaint. Thus, it cannot be said that the aforesaid amendment would

change the nature of the suit itself.
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10] The learned Judge of the trial court has rejected the application
on the general principles of deciding application under Order 6 Rule
17 of the CPC, and has held that since the application for amendment
has been filed after undue delay, the same cannot be allowed, which
finding runs contrary to the order passed by the district appellate court
as aforesaid, in which, the Court has recorded the finding that the
aforesaid documents were not in possession of the petitioner/plaintiff
during the trial. In such circumstances, the decision relied upon by
the respondents in the case of Rajaram (supra) would not be of any
avail to them. On the contrary, it supports the petitioner’s case. The
relevant part of para 5 of the aforesaid decision in the case of Rajaram

(supra), reads as under:-

“5 ........1t is also settled that the Court, to which the case is
remanded back, has to comply with the order of remand and
any action not in compliance with the order of remand or
acting contrary to the order of remand, is contrary to law.
After remand, the jurisdiction of the lower Court depends
upon the terms of the order of remand. Even the Court has no
jurisdiction to entertain an application for allowing an
amendment in the plaint if it is not directed in the order of
remand. See Rameshwar Dayal Khandelwal v. Dr.
Bhagwandas[4], Shambhulal v. Union of India and another [5]
and Rukhmanand v. Dinbandhu and others [6]............... ”

(emphasis supplied)

11] In the aforesaid case also, this Court has held that after remand,
the jurisdiction of the lower Court depends upon the terms of the
order of remand, and this Court has directed the trial court to frame
additional 1ssues, if any, necessary and to decide the same in

accordance with law, thus, merely if the Appellate Court has not
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specifically directed to the trial court to entertain an application for
amendment, it cannot be inferred that the Appellate Court had
restricted the same. As already observed, it has been held by the
appellate court that the documents which have been filed by the
petitioner/plaintift under Order 41 Rule 27 of the C.P.C., were not
available with the petitioner/plaintifft during the trial. In such
circumstances, if the petitioner/plaintiff is not allowed to incorporate
the aforesaid documents in the body of the plaint, the order on the
application under Order 41 Rule 27 of the CPC, which was allowed
by the district appellate court would become otiose, and that cannot

be the intention of the District Appellate Court.

12] In view of the same, the petition deserves to be and is hereby
allowed and the impugned order dated 17.01.2023(Annexure P/1) is
hereby set aside. Resultantly, the application filed by the petitioner
under Order 6 Rule 17 of the CPC is allowed and learned Judge of the
trial court 1s requested to allow the petitioner/plaintiff to carry out the

amendments and proceed further, in accordance with law.

(SUBODH ABHYANKAR)
JUDGE

moni
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