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IN THE HIGH COURT OF MADHYA PRADESH

AT INDORE
BEFORE

HON'BLE SHRI JUSTICE VIVEK RUSIA
&
HON'BLE SHRI JUSTICE AMAR NATH (KESHARWANTI)

ON THE 20" OF SEPTEMBER, 2022

WRIT PETITION No. 932 of 2022

BETWEEN:-

MAA CHAMUNDA ENTERPRISES THROUGH ITS
PARTNER SHRI HARIOM SHIVHARE S/O SHRI
KRISHNA PRASAD SHIVHARE, AGED ABOUT 54
YEARS, OCCUPATION- BUSINESS, R/O 101, PRINCE
PALACE, 6, JANAKI NAGAR, ANNEX, NAVLAKHA
(MADHYA PRADESH)

..... PETITIONER
(SHRI PIYUSH MATHUR, SENIOR ADVOCATE ALONG WITH

MADHUSUDAN DWIVEDI, LEARNED COUNSEL FOR THE
PETITIONER)

AND

THE STATE OF MADHYA PRADESH, THROUGH
PRINCIPAL SECRETARY, COMMERCIAL TAX
" DEPARTMENT (EXCISE) VALLABH BHAWAN
BHOPAL (MADHYA PRADESH)

COMMISSIONER (EXCISE) OFFICE OF EXCISE
2. COMMISSIONER, MOTI MAHAL, GWALIOR
(MADHYA PRADESH)

COLLECTOR (EXCISE) COLLECTOR OFFICE,
3. RATLAM, DISTRICT RATLAM  (MADHYA
PRADESH)

ASSISTANT COMMISSIONER (EXCISE) EXCISE
4. DEPARTMENT RATLAM, DISTRICT RATLAM
(MADHYA PRADESH)

..... RESPONDENTS

(SHRI SHREY RAJ SAXENA, LEARNED COUNSEL FOR THE
RESPONDENTS)

This petition coming on for orders this day, JUSTICE VIVEK
RUSIA passed the following:



ORDER
The petitioner has filed the present petition being aggrieved

by the order dated 24.12.2021 passed by the Excise
Commissioner, Gwalior (Respondent No.2) whereby recovery of
Rs.3,72,56,239/- has been upheld payable under the heads of
annual license fees and Minimum Guaranteed Excise Duty.
Petitioner’s case

2. The petitioner is a partnership firm engaged in the
business sale of liquor under the license issued by the M.P. Excise
Department.

3. The State Government vide its notification dated
25.02.2020 framed and issued the Liquor Excise Policy for the
year 2020-2021 as per the provisions contained in Section 62/63
of the M.P. Excise Act, 1915 and the Rules framed thereunder. In
the said policy process of Tendering and Auctioning of the Liquor
Shops (Country and Foreign Liquors), the details of descriptions
for accepting the tenders, fixing the minimum and maximum sale
price, depositing of security amount and process of determination
of license fees were mentioned in the various clauses.

4. Under the above notification petitioner's firm purchased an
E-Tender and participated in the E-Auction Proceedings for the
allotment of all shops of District Ratlam (Single Group) (Country
Liquor and Foreign Liquor) The bid of the petitioner was found to
be highest i.e. Rs.2,18,00,00,000/-, hence accepted for the period
w.e.f. 01.04.2020 to 31.03.2021 with respect to shops of Single
Group Ratlam. Consequently, a communication letter was issued
on 16.03.2021 for depositing of remaining security amount
(Dharohar Rashi) of Rs. 8,72,38,712 out of the total Dharohar
Rashi amounting to Rs.10,90,00,000/-.
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5. That as per the provisions contained in the clause No.10 of
the Excise Policy, the petitioner is required to furnish a Bank
Guarantee in the shape of a security deposit as well as 18 post-
dated cheques equivalent to the Minimum Security Duty Amount
as additional security for which again a letter was issued on
17.03.2020 by the Assistant Excise Commissioner, Ratlam.
6.  According to the petitioner that due to the sudden outbreak
of the Covid-19 Pandemic, a nationwide lockdown was imposed
w.e.f. 25.03.2020 initially for a period of 21 days therefore the
State Government issued several directions for the management
of liquor shops. In order to give some relaxation to the licensees
vide circular dated 31.03.2020 for a licensee of the year, 2020-
2021 time was extended for depositing of license fees and
security amount by further directing that the shops will be
operational only after lifting of the lockdown.
7. Thereafter, again a circular was issued by the Excise
Commissioner to the Collectors by which certain guidelines were
issued for declaring the dry day and its proportionate adjustment
with the Minimum Guaranteed amount of payable Excise Duty.
8. The petitioner has obtained the liquor shop from
07.05.2020. Vide notification dated 23.05.2020, the Government
has amended the liquor policy by inserting clause No.70, in order
to compensate the loss to the licensee the period of the liquor
contract has been extended upto 31.05.2021 due to the Covid-19
situation. As per clauses 70.1 and 70.2 formula was prescribed for
the determination of annual license fees as well as Minimum
Guaranteed Payable Excise Duty. In consequence of the said
amendment, the State Government has issued a circular dated
23.05.2020, to all the District Collectors.

9. The petitioner submitted an application seeking an
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extension of liquor license till 31.05.2021. Vide order dated
24.06.2020, the Assistant Excise Commissioner determined the
annual license fees as well as the Minimum Guaranteed Excise
Duty amount payable by the petitioner and communicated it to
the petitioner. The petitioner continued to operate the liquor shops
as per restructuring annual license fees and Minimum Guaranteed
Payable Excise Duty determined by the Assistant Excise
Commissioner vide order dated 24.06.2020.
10. The Collector has again declared the lockdown on
03.04.2021 and 04.04.2021 for the area of Municipal Corporation,
Ratlam and consequence to it, Assistant Commissioner Excise has
ordered for closure of liquor shops. Thereafter, again vide order
dated 09.04.2021, the Collector has imposed restriction of
transportation of liquor from 09.04.2021 to 19.04.2021 and the
period 10.04.2021 to 18.04.2021 was declared as dry days
looking to the widespread of Corona-19. Again the District
Collector, Ratlam has imposed restrictions on the sale, collection
and transportation of liquor from 19.04.2021 to 25.04.2021 as
well as declared these days as dry days. Again vide order dated
25.04.2021, w.e.f. 26.04.2021 to 01.05.2021 and vide order
dated 29.04.2021 w.e.f 01.05.2021 to 06.05.2021, restrictions
were imposed and these days were declared as dry days.
11.  Vide circular dated 29.04.2021, the Excise Commissioner
issued directions to all the Collectors for depositing the Minimum
Guarantee Excise Duties between 01.04.2021 to 31.05.2021 and
also directed to ensure the collection of Excise Duties by treating
the dry days as non-working days., as per clause 31 and 32 of
Excise Policy.
12. A show cause notice dated 13.05.2021 was issued to the

petitioner for depositing the Minimum Guaranteed Excise Duty
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for the first fortnight of the month of April as per the provision
contained in clause 31.4 of the notification dated 25.09.2020. The
petitioner submitted a reply to the show cause notice that duty
was decided as per order dated 24.06.2020 at the rate of 11% and
the exemption was granted annul at the rate of 10%. According to
the petitioner, the Assistant Commissioner was not considering
the claim for the exemption of Minimum Guarantee Excise Duty
for the period of dry days w.e.f. 09.04.2021 to 31.05.2021.
According to the petitioner, the exemption at the rate of 11 %
ought to have been granted but the Assistant Commissioner has
illegally granted only 10% of exemption in the Minimum
Guarantee Excise Duty without considering the reply.

13. A show cause notice dated 25.06.2021 was issued for
initiation of recovery proceedings as the petitioner did not deposit
the 1% of Additional Minimum Guarantee Excise Duty. Since the
petitioner has failed to deposit the amount, therefore, Assistant
Commissioner Excise has requested the Branch Manager, Punjab
National Bank, Branch Manoramaganj, Indore to encash the
Bank Guarantee amounting to Rs.2,18,30,776/-. The petitioner
submitted a detailed reply to the show cause notice when no order
was passed, the petitioner has approached this Court by way of
Writ Petition No.23318/2021. Vide order dated 26.10.2021, Writ
Petition was disposed of with a direction to respondent No.2 to
consider the representation of the petitioner by passing a reasoned
order.

14. In compliance with the aforesaid order, the petitioner has
submitted a detailed representation on 30.10.2021 followed by
legal notice dated 25.11.2021. The representation of the petitioner
has been dismissed and recovery of Rs.3,72,56,239/- has been

upheld. Out of the above total recovery, the respondents have
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adjusted the amount of Rs.1,54,25,465/- from the advance annual
license fee and recovered Rs.2,18,30,776/- from the bank
guarantee. Hence, the petitioner is seeking not only quashment of
the order dated 24.12.2021, demand notice dated 25.06.2021,
order of encashment of Bank Guarantee dated 25.06.2021 but also
a refund of Rs.3,72,56,239/-.

Arguments on behalf of the petitioner

15.  Shri Piyush Mathur, learned Senior Counsel argued that the
Excise Commissioner has failed to see that the subordinate
authorities 1.e. Excise Commissioner did not follow the
exemption policy uniformly for April 2021 to May 2021. Since in
districts Jabalpur, Dhar and Sagar exemption has been properly
granted at the rate of 11 % for the close period as dry days
without there being any adjudication, the order for encashment of
bank guarantee has been passed which is arbitrary on part of the
respondents. Without there being any breach or violation of terms
and conditions of the agreement of policy on part of the petitioner
when during the month of April 2021 and May, 2021 the liquor
shops were totally closed, the respondents' authorities were
required to exempt the Minimum Guaranteed Excise Duty
amount at the rate of 11% but the respondent has exempted at the
rate 10% and illegally demanded 1% extra duty followed by
recovery by way of encashment and adjustment. It is further
submitted by the learned senior counsel that while passing the
impugned order clause 46(3) of policy dated 25.02.2020 has not
been properly examined which clearly provides for exemption
from payment of Minimum Guaranteed Excise Duty and license
fee on a proportionate basis for the period on which the liquor
shops were closed, therefore such unconstitutional and arbitrary

action is liable to be set aside by directing the respondents to
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refund Rs.3,72,56,239/-.
16. In support of the above contentions, learned senior counsel
placed reliance on the judgment passed by Apex Court in the case
of Bimal Chandra Banerjee Vs. State of Madhya Pradesh, 1972
(2) SCC 467. Learned Senior counsel for the petitioner further
submits that in case of Secretary, Department of Excise &
Commercial Taxes and others Vs. Sun Bright Marketing (P)
Ltd. Chhattisgarh and another reported in (2004) 3 SCC 185,
the Apex Court has held that the scheme of the Act, the General
License Conditions and the conditions contained in the Sale
Memo postulate that, in the event, the licensee is required to close
a shop in terms of an order passed by the statutory authority or
otherwise, he would be entitled to claim remission in license fee
unless the same is expressly barred. Clause (VII) does not
prohibit remission in license fee and/ or grant of compensation if
the closure is directed for any reason other than those mentioned
in Clauses (I) to (VI) of the said Sale Memo. Clause 7 i.e. closure
for dry days does not prohibit remission in the license fees or
grant of compensation.
Reply by the Government
17. The respondents have filed a reply in support of the
impugned order passed by the Excise Commissioner by
submitting that the State Government issued Excise Policy for the
year 2020-2021 under the M.P. Excise Act, 1915 for executing the
process of tendering and auction of the liquor shop vide
notification dated 25.02.2020, wherein the details were described
for allotment of liquor shops and its performance. The notification
categorically prescribed the fixing of duty of liquor shops,
depositing of security amount and payment of license fee and

duty. In pursuance of the above notification, auction proceedings
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for allotment of shops of District Ratlam were initiated and in
conclusion, the petitioner was declared as the highest bidder with
a bid of Rs. 218 crores and as such the allotment was issued in
favour of the petitioner for the period w.e.f. 01.04.2020 to
31.03.2021 with respect to shops of Single Group Ratlam. As per
provisions of the notification dated 25.02.2020 under clause 8, it
1s imperative to deposit 5% of the bid value as earnest money
deposit and on acceptance of bid and execution of the contract the
amount of earnest money deposit is adjusted under the head of

annual license fee. The relevant clause is reproduced as under: -

8.1 I 202021 P! SHT A & oIy ARKT HMI & Tbel AqE
® FareRe @ RIfd § 99 AT ghE & Tbd WHE Bl
JARfSTT Hou & IABI dffeh g BT AT § U Jellol I Ud
Jifged  H UTw Ud Wiiapd Ioaad 3B Bl JIRT, IH AT b
& bl WHE BT 9 2020-21 @I OBl @ & oy affd gou
BT |
82 Y 2020-21 P! SHI A & ford e AIHT B HARY
A T Al §BM & Yhel WiHE @ afie Jed &I 5 Ufaed
grfl | SrEfauRe &1 afffe R B & v Afexr usr @
arsIar SEl g |
8.3 AT §HM & Udhdl A8 @ dad Hod # 9 FeiRd 5 ufrera
it TRIEE BN B RN HH BT S WR, SRy fHo WAy
A& AfGRT gD B Uhel THE Bl a4 2020-21 DI ST AW B
fog affe ~Aaq vom@a sgd fuiRd &) e ee
JICTeRe DI AR U BT qraicll BT |

18. It is further stated that the remaining 95% of the bid value

1s a minimum guaranteed duty of the liquor shop which is paid by
the allottee in accordance with Clause 31 of the notification dated
25.02.2020, which categorically provides that in the first quarter
of the year of allotment, 30% is to be paid and in the third and
fourth quarter 25% -25% is to be paid. Accordingly, under the
aforementioned bifurcation, the minimum guaranteed duty is to
be paid by the allottee. According to the respondent during the

Covid-19 Pandemic, a nation wise lockdown was imposed
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w.e.£.25.03.2020 due to which from 01.04.2020 till 07.05.2020
the liquor shops remained closed and subsequently the petitioner
was allowed to open the liquor shops from 07.05.2020. In
consideration of the fact that shops remained closed for a specific
period of time, as the State Government issued relevant directions
thereby extending the benefit to the licensees on 23.05.2020, by
which an option was extended in favour of the licensees that they
can elect for extension of the license period for a further period of
2 months period the minimum guaranteed duty shall be equal to
the monthly proportion of April and May month i.e. 10% of the
minimum guaranteed duty.
Arguments on behalf of learned Dy. Advocate General
19. Shri S.R.Saxena, learned Deputy Advocate General
contended that the petition has been filed without exhausting
statutory alternate remedy as prescribed 62(2) (c) of the MP
Excise Act, 1915. Due to Corona, shops remained closed,
therefore, the State Government has granted the benefit of
exemption to the licensee in respective proportion and no
Minimum Guaranteed Duty was recovered from the licensee for
that respective period. The petitioner has not challenged the
validity of Clause 9 of the circular dated 24.06.2020, thus Excise
Commissioner, as well as Commissioner, has rightly been given
interpretation of clause 9 of the aforesaid circular, hence, no
interference is called for and amount of 1% withheld by the
petitioner has rightly been recovered by enchasing the bank
guarantee and adjustment of the amount of Rs.1,54,25,465/-.
20. It is further submitted by the learned Dy. Advocate General
that in the month of April 2021 and May 2021, the petitioner has
been given exemption of Rs.1, 57,24,094/- in license fees and

Rs.35,65,84,286/- in Minimum Guaranteed Duty. In total
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petitioner has availed relaxation of Rs.37,23,08,380/- for closure
of shops on the dry days in the month of April, 2021 and May,
2021, therefore, there 1s no defilement of verdict in the case of
Secretary, Department of Excise & Commercial Taxes and
others (supra), hence, the petition is liable to be dismissed.
Appreciations and conclusion....
21. In the liquor policy notified for the year 2020-2021 ( From
It April, 2020 till 31 March, 2021), on 25.05.2020, was
amended vide notification dated 23.05.2020 for compensating the
losses to the licensees due to the closure of liquor shops due to
Corona Covid-19 Pandemic. Clause 70 has been inserted for
giving relaxation in payment of Minimum Guaranteed Excise
Duty payable at the rate of 10%, which is reproduced below:-

7089 2020-21 Saenal w1 IAdI SHT @y A1 31.05.
2021 % qorl S &I fJawe:-

PIfIe-19 & BRI Igd IRRfGAl @1 gfewra w@d gy 9y
2020-21 & JAMTRAT DI IqPHI SbT 3fafy fasTid 31.05.2021
Td de” oIH &1 fabey fear Sirar g1 afe 39 fadey & =+
TG PIs IAJATIR] FEHRT MY gRT FFIRT ey H 37T
AT Jfded, difd TSl & AT G el delder @
R BRAT ®, Al Sl Al dI 3@y A 31.05.2021 dh
Tl Felde” §RT 9GRS ol | Sl STg=faan] 9 f[adbed &
M A ST T8, 9 qol SMEBNI A ay 2020-21 B ATAR Sl
GAIfeld &R Redl | 5 Srg=faenRal & afded WeR By S
g, A ST folt 39 BfSHT @ fFr=faRad SU Sfedi o]
i |

701 31gey & forg a1f¥fer Heg &1 o F=rgar gl -

(F.) 9 I¥e AHHT B = IAAE dbe ded B -
Aldmersd afYy & fory e wig § &1 718 e + av 2021-22
® HIE U Td Wy Bg TP SMARE a9 & MR W
RO I I |

(@) &9 FATH UIME B AR = qadE AdH Yard dl
IR - s @ & foy <gAaq IdmE &l T 3§ 1 918
gc + ¥ 2021-22 & HIE U Ud A Bg dY 2020-21 b HIE
e U9 73 @ forg MiRd RAaH Jama @t IR |

702 BfEHI 311 & IIJAR HE Hs 2020 Ud ST 2020 & fery
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RATH IARE IR, 9 gAaH yeamd &1 R & 10 g
gfcrrs aReIford Bt 21 Aded 9w arel srgafaenRal & forg
HIE HS 2020 Td S 2020 & fory ¥g f¥ 7.5 yfcerd gfa #rs
g &1 Sl 21 39 UBR U9 & 5 URed KAad gmd @t
IR &7 gl AT8 SFa’l 2021 9§ A% 2021 B JAE H UATE 1
gfererd AfIReT wT I BT SITgT |

703 A9 gRAIOIT dffes IR B T7 a9 affd i
B & IR DI AR A6 31 A 2021 Tb AR T F AT
B T |

704 A9 ORI gfevgfa R @1 =gad 20 ufoerd fdeed
WA PR D A1 ST BRAT WA & | Aoy Ugd B B
ifow feaw 9 7 & Qg9 & iR 20 gl = 21 & Qo
& VIR Y 60 TR S &1 ST |

705 fa®weu & A1y MEIRT 2 U3, Sce & Ud Ufawd R
ORI YA AMER BT Rl 22 URE Sce ddb (= 18 W
fetRa + 4 91 g2 afr & forg) S F=er srfvared g
70.6 S ARG & ISUF H SIRT B4 & b ¥ 05 o &
fafey (srerdm TR Srafy SR g wANE e #R) # qdH
JAfTenRal d SWIGd fadweu, Al I I FH), g
ATeYD BT, AT I§ AT SR b 9 qd ey R drRF 2

der g 2020-21 @ fou waenfid EERl Ewe  (J1STaA
el 25.02.2020) & ATHU AT b BT FaATeld HIAT I
forg germerry B |

70.7 o AMEHRT AT a9 2020-21 & A FEIA Yrae™, f[dwmeq

I arel el & fog adl g8 orafd (o1 W, 2021 A
31 W, 2021) # IfIagad U A AR B |

70.8 af FOIRd 7 & fFaraas § @18 B I el &,
JFJAT IMFHNI G & FAK ©U A Ao & {17 YAT HAT
IS Ui B, Al AEDRI IR dagaR FgfIa Feer oy
TR FD |

it e, I AT B Ud FAdH T gl Bl FeIiRor

22. By way of the first relaxation, the license period has been
enhanced for additional two months i.e. upto 31.05.2021 and the
option to the licensee was given that if it is acceptable to them
then they will have to give an application/representation to the
Collector and if applications are accepted then for those licenses

clause 70.1 to 70.8 would apply. So far as clauses 70.1 (a) and (b)
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are concerned, the petitioner has no objection to them. The
petitioner is only disputing the compliance part of clause No.70.2.
According to the petitioner in the month of April, 2021 and May,
2021 shops remained closed by order of the Collector due to
Corona Pandemic, therefore, the petitioner is not liable to pay 1%
of additional fee payable for the Month of April, 2021 and May,
2021. As per clause 31.1, the Minimum Guaranteed Excise Duty
and annual license fees at the rate of 10% are payable for the
months of May & June 2020. Those licensees who have opted for
extension of license period upto 315 May, 2021 have been granted
benefit to pay aforesaid 10 -10 % amount Minimum Guaranteed
Excise Duty for May & June 2020 by way of instalment i.e. 7.5-
7.5 % in the month of December 2021  and remaining 5-5 %
shall be payable from January, 2021 to May, 2021 at the rate of
1%.

23.  The petitioner has wrongly construed that 1% of Minimum
Guaranteed Excise Duty is payable for the month of April, 2021
and May, 2021 as shops remained closed in these two months.
The petitioner has failed to consider that this 1% Minimum
Guaranteed Excise Duty is payable in these two months excise
duty payable in May, 2020 and June, 2020. The facility of
deferment has been granted to the petitioner. @ 1% is payable
alongwith duty payable for the month of April, 2021 and May,
2021. This 1 % duty has nothing to do with the closure of shops
in April, 2021 and May, 2021 due to the Corona Pandemic. The
petitioner has to pay the Minimum Guaranteed Excise Duty and
annual fee at the 10% payable for the month of April, 2021 and
May, 2021 and in addition to this 1%, the duty of the period May,
2020 and June, 2020 in total he has to pay 11%, therefore,

petitioner's contention cannot be accepted that the respondents are
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charging 1% extra from him. So far as dry days failing in April,

2021 and May, 2021 are concerned, exemption under both the

categories have already been granted to the petitioner vide order

dated 12.07.2021 by the Collector, Ratlam, the details are as

under:
B gT Pl G ATHE W H | RAAH AR | B DI ol 0T
BT P RT TS # Be @l | (@fte g
NN

1 i 03 Td 04 Ul |1,95,282 45,14,288 47,09,570/-
2021

2 feT 10.04.2021 ¥ 30.04.|62,71,251 14,49,69,998 |15,12,41,249
2021 T®

3 3 01.05.2021 ¥ 31.05./92,57,561 20,71,00,000 |21,63,57,561
2021 Tb
RIRl 1,57,24,094 35,65,84,286 |37,23,08,380

In view of the above, we do not find any ground to interfere

with the impugned order, Writ Petition is, accordingly, dismissed.

No order as to cost.

(VIVEK RUSIA)
JUDGE

(AMAR NATH (KESHARWANI))

JUDGE
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