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IN THE HIGH COURT OF MADHYA PRADESH
AT INDORE
BEFORE

HON'BLE SHRI JUSTICE VIVEK RUSIA
WRIT PETITION No. 23386 of 2022

BETWEEN:-

MEHFOOJ KHAN S/O SHRI MEHBOOB KHAN, AGED ABOUT 37 YEARS,
OCCUPATION: UNEMPLOYED, R/O 9D OMKAR MARG, GANDHI NAGAR,
INDORE (MADHYA PRADESH)

..... PETITIONER
(SHRI RISHI TIWARI, LEARNED COUNSEL FOR THE PETITIONER.)

AND

THE STATE OF MADHYA PRADESH, THROUGH PRINCIPAL
1. SECRETARY, URBAN ADMINISTRATION AND HOUSING
DEPARTMENT, VALLABH BHAWAN, BHOPAL (MADHYA PRADESH)

INDORE MUNICIPAL CORPORATION THROUGH THE

2. COMMISSIONER, INDORE MUNICIPAL CORPORATION (MADHYA
PRADESH)

5 THE COMMISSIONER, INDORE MUNICIPAL CORPORATION, INDORE
" (MADHYA PRADESH)

4 THE DIVISIONAL COMMISSIONER, COMMISSIONER OFFICE,
" INDORE (MADHYA PRADESH)

5 DEPUTY COMMISSIONER (ESTABLISHMENT) INDORE MUNICIPAL
" CORPORATION, INDORE (MADHYA PRADESH)

..... RESPONDENTS
(SHRI ANIKET NAIK, LEARNED COUNSEL FOR THE RESPONDENTS)
Reserved on X 19.10.2023.
Pronounced on : 27.10.2023.

This petition coming on for orders this day, the court passed the

following:
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ORDER

The petitioner has filed the present petition being aggrieved
by an order dated 22.06.2022 passed by the Commissioner, Indore
Municipal Corporation whereby he has been terminated from service
and vide order dated 27.09.2022 appeal has been dismissed.

The facts of the case in short are as under:

02. Vide order dated 06.08.2005, this petitioner was given a
compassionate appointment on the post of Beldar. Vide order dated
30.11.2017 he was assigned the work of maintenance of the records of
Waste Collection from door to door in the Bulk Waste Collection
Department.

03. On 08.08.2018 the Special Police Establishment (Lokayukt)
conducted a raid in the house of Mohammed Aslam Khan Beldar of
Indore Municipal Corporation in which possession of the properties
disproportionate to his known source of income was found. The
Investigation Officer of the Special Police Establishment vide letter
dated 23.08.2018 demanded certain information from the service record
of Mohammed Aslam Khan which was furnished vide note-sheet dated
23.08.2018 by the then In-charge clerk of the Establishment section of
IMC as at that time petitioner was posted in the Bulk Waste Collection
Department.

04. Vide order dated 05.02.2019 the petitioner was sent to the
Accounts Department as In-charge Clerk thereafter on 02.07.2019 he
was sent to the Establishment Section. Vide order dated 08.07.2019 the
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petitioner was assigned additional duties to maintain the records of the
Lokayukt / Economic Offences and immovable properties. Vide order
dated 09.03.2022 the petitioner was placed under suspension by
respondent No.3 on the allegation that he did not prepare the charge
sheet and imputation of misconduct and did not forward the relevant
orders of the State Government dated 17.10.2018 pertaining to the
proposed action to be taken against Mohammed Aslam Khan due to
which proper enquiry could not be conducted against him. Thereafter,
respondent No.3 decided to initiate the departmental enquiry by issuing
the charge-sheet and statement of imputation of misconduct on 8
charges to the petitioner. The charges are as under:-

1.  AUHRT FHATRT Al J9d9 G, dd3X & [a%g de
FAATE! & TATd ST Aeead staer &9 08/08/2018 & @
I ATE =T FHART & aeg I, e 99 73 F3 0d
ranii= s SR T8t e &1 A

2. ot sreH @ & fawg A § aterd saag & 179/2018
T AT 9T FHTH 604 / THHT / 18 08/08/2018 F HTEAHW &
efad o ST & fodies & orer fam o Jedt s & e e
TEI o3 ST T S|

3. I FA UL I(CAATN & TS ZIHT ATATLN HHATL I ST

AT feema 1 gferadaT &1 :ram

4.  ATF Ietgd FoA H RAH FOFH IOMAT T A TH
A it S o gfie w7 &1 s

5. =TAd THIY TF HgAYUl THLOT FH ded T@d g0 qHIGS
FTAHT Tl LA T AT

6. HgHR AHAH & G H AGRIH HA@T T 3T FGATAT
o, g w9, A 99T &7 9o 29T 11/08/2021 F ATeEH
T ITOT AT ST | HferadT T S|

7. ST g7 HI. A9H U4ar |1, TS @19, 9915 dda17, .

Fh, T 6. 13, T urfersd A9, 3217 &1 aared F ST et
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ATQ9T #.217 T 05/07/21 FT RawTE AEdT 9 HLTRA g1 o S
T AT

8. HI. FH@H TUdT A, AFSA G, @& dAML, T. Fh, A
%. 13, AT uTfersd (A9, TR gIT 33<h, el 990, TR &
THE T AYTATT TR H FANIE H1ATAT 6 I %.1066 foAih

24/08/2021 = |TEAH | ATel Te STHHIT & HaTerd I Thre/ T
U< qE1 o ST T S|

9. I FHAW AT @I, AFSIA @, TEEq aARTE, T. Fh, A
#.13, X qrfers [, TR gIRT 3, 3raX H¥N, 3R &
T TqT AGAT THT § HAELE HATAT & 97 %, 1066
a7 24/08/2021 % HTAH & ATel T AR (AT TLTgEdTeA<T
AT § A TIH AT ATTFRT T AR, TR H 479
st o ST 7 s

05. The petitioner submitted a representation dated 14.03.2022
clarifying that at the relevant point of time, he was not posted in the
concerned establishment section thereafter he cannot be held responsible
for the lapses committed by the superintendent and in-charge of the then
cleark.  Thereafter the petitioner submitted a detailed reply on
21.03.2022. The presenting officer examined 4 witnesses to establish the
charges against the petitioner. The enquiry officer submitted an enquiry
report in which charges No.1 to 7 were found to be proved and charges
No.8 and 9 were not found proved. A copy of the enquiry report was
supplied to the petitioner and he submitted a detailed representation on
05.05.2022. Thereafter, another show-cause notice was issued to the
petitioner on 12.05.2022 as to why the major penalty prescribed under
Rule 10 of The M.P. Civil Services (Classification, Control and Appeal)
Rules, 1966 be imposed upon him.

06. The petitioner thereafter submitted various representations
for the supply of necessary documents but no heed was given and finally
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vide impugned order dated 22.06.2022, the petitioner was terminated
from service by respondent No.3. The petitioner preferred an appeal on
15.07.2022 and the same was dismissed vide order dated 27.09.2022
hence, this petition before this Court.

07. After notice, the respondent Indore Municipal Corporation
filed the reply in support of the impugned orders by submitting that the
contents of paragraphs No.5.1 to 5.13 of the memo of the Writ Petition
are a matter of record. The IMC has not fairly admitted that the
petitioner was posted in the EOW and Lokayukt Establishment only on
02.07.1999 but tried to explain that since his posting in the concerned
establishment section, he was required to undertake the work assigned to
him so he committed a continued misconduct. The respondent reiterated
that the petitioner was required to prepare the charge-sheet, amputation
of charge and place them before the competent authority of IMC. This
means according to the answering respondent it was the petitioner’s duty
to prepare a charge-sheet for Mohammed Aslam Khan and place it
before the Disciplinary Authority that too after the conclusion of the
Departmental Enquiry against him.

08. According to the respondents, the preparation of charge-
sheet and imputation of charge is a clerical work to be discharged by the
petitioner whose substantive post is Beldar. This Court is shocked and
surprised that in Municipal Corporation, Indore the work of preparation
of charge and imputation of charges are being handled by Beldar or
charge clerk. The charges are liable to be framed/drafted by the
Disciplinary Authority on the basis of the material. The duties of the
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clerk are only to maintain the file, and record documents for the
concerned officer. According to the respondent, the Enquiry Officer has
duly considered the material available on record and rightly found the
charges No.1 to 7 proved against this petitioner and thereafter
disciplinary authorities duly approved the punishment of termination
from service. During the argument, Shri Aniket Nayak referred the page
no 4 of the note sheet of Nasti N0.100/2018 signed on 30.06.2020
whereby the complete information was not sent by him to the DSP,
Special Police Establishment, Lokayukt Indore. This note-sheet is
written and signed by the Superintendent and endorsed by the Deputy
Commissioner. By that time delinquent Mohammed Aslam Khan had
already been taken back into the service by reducing the punishment of

termination.

09. Shri Rishi Tiwari, learned counsel for the petitioner argued
that the Superintendent has retired from service and a departmental
enquiry has not been completed till date against him and the Deputy
Commissioner has been taken back into the service, therefore, the
petitioner who was not at all responsible for writing and signing the
note-sheet is out from service as a scapegoat. Before the note-sheet,
page No.2 and 3 were signed by the same Superintendent whereby
information regarding the suspension of Mohammed Aslam Khan and
pendency of departmental enquiry had already been sent to the
Lokayukt office Indore. At that time, the petitioner was not posted in the
said Branch.
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10. Shri Nayak tried hard to justify the impugned action of the
respondents by submitting that because the petitioner did not act
promptly and efficiently, the Indore Municipal Corporation suffered
damage to its reputation. During the argument, Shri Nayak disclosed
that Mohammed Aslam Khan was terminated from service because of
the Lokayukt raid which he challenged by way of appeal, in which the
order of termination has been modified by a minor penalty and he has
been taken back into the service. This matter was widely reported by the
media that an employee who was raided by the Lokayukt has been taken
back into the services by imposing a lesser punishment. Thereafter, this
matter was scrutinized and it was found that the charge-sheet served to
Mohammed Aslam Khan was not properly drafted information of
charges in respect of the raid was not taken into consideration and
whosoever was found responsible in that case was subjected to the
departmental enquiry including petitioner. It is clear that the Municipal
Corporation came into action only when the matter was reported in the
newspaper and social media and in order to save the image it has been
decided to secrify the services of 2-3 employees to clean the image in
public and media. The petitioner being a low-paid employee has been
targeted to build its clean image in public. The three officers were
selected for punishment in the matter of Mohammed Aslam Khan i.e.
Deputy Commissioner, Superintendent and this petitioner. The
Departmental Enquiry against the Deputy Commissioner has not been
started yet, the Superintendent has retired from service, therefore, there
Is slow progress in his enquiry. Only against this petitioner enquiry has
been completed within four months to terminate him from the services.
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11. So far as the charges against the petitioner and how they
have been found proved by the Enquiry Officer are also very interesting
in this matter. Charge No.1 against the petitioner is that after the action
taken by Lokayukt, Mohammed Aslam Khan was suspended on
08.08.2018 and thereafter this petitioner did not prepare the charge-
sheet, imputation of charges and to initiate the enquiry. As held above
this petitioner came into this establishment section only on 02.07.2019
I.e. after almost one year when Mohammed Aslam Khan was suspended.
The respondents have suppressed the date of termination of Mohd.
Aslam Khan and date of his reinstatement into the services of IMC It is
surprising that on what basis the Enquiry Officer has recorded the
finding that after suspension on 08.08.2018, this petitioner did not
submit a note-sheet for initiation of departmental enquiry when he was
not posted in that section at that relevant point of time. Even otherwise
the petitioner being in charge clerk was not competent to draft the
charge against Aslam Khan. It was the duty of either the superintendent
or Dy. Commissioner. The conclusive findings are reproduced below:

SYLE AUATH FHATT U TG0 FI47 9§ A=A
At =9 Aoy a¥ ugadr g M, A qEdd 9,
AT F [A®E AREE T § THAT O
#.179/18 & wHafteq Aww & w=fod qo@ @&t &7
AAATRT LA T qTAT 47 T, AT, TR G, TAG
fa%g AT FEATRl & TATT ST Aoad sraer
5.604/THHT/18 oA 8/8/18 F THTA ATHATL FHATL
T Al A G, dARL o [G&g T, AT T
T FT FaniT St gq T TET Aol A TE U
TR0 | A9 S UF T T whaTel YA &l
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Tel @l T2 ATART FHART GRT Sooi@ 63T 7 7 T,
ATHTATH TS 6 TOTe wHIH 179/18 § qaH @I
JARTT & T ATHIAE BT FAT IST A7 3T JHF0T |
ATHTITH G T &AL T A1 S Tl 6 e I
S A STar g1 g soET FEHET g UET wis
THTT Yd Agl AT 4T, SEE a8 THIea grohr
ATRTAE T | (AR S Tl 6l ST gaha 1| STt
FYAT FHATL T ST AT TEAT T FLAT U T
&1 faarfi St= @ffaa ww gq akg st &1
T FHATI TSEs T IRy FqE UL ANTHT Hwrdarel
Fatia w¢ Mefa G stmar & ger 3g s o
Afed g & ThOor § it St d@ffea &t smET ¢
FIAT Tl IUUE RATT F THTT H ARAAT ST
STHTTOT g7 93T S[7dT 8l

12. The charge No.2 is that from 08.08.2018 i.e. date of
suspension to till today the note-sheet has not been produced before the

Commissioner. Again the deposition of four witnesses has been
reproduced and a conclusion has been drawn that the petitioner did not
submit a note-sheet to the Commissioner. The Enquiry Officer,
Disciplinary Officer and Appellate Authority all have failed to
appreciate that the in charge clerk is not supposed to write a note-sheet
or take a decision for initiation of any enquiry, it is for the
Superintendent or Disciplinary Authority to instruct him or dictate him
the contents of note-sheet. He was only responsible for maintaining the
record properly but he could not go beyond to decide in respect of the
initiation of enquiry and that too when he was not posted in the said
section.
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13. Charge No.3 is also related to charges No.1 & 2 that he
extended undue benefit to the delinquent employee. Again the statement
of the same 4 witnesses has been reproduced and drawn the conclusion.
Charge No.4 is in respect of damage to the image of the Corporation in
the public and this Court has failed to understand how that charge is
found to have proved by repeating the statement of all four witnesses.
Likewise, charges No.5, 6 and 7 have been again proved by reproducing
the same deposition of four witnesses. Charge No.7 is that he did not
keep the order of termination of Mohammed Aslam Khan dated
05.07.2021 in the note-sheet. According to the Enquiry Officer,
Mohammed Aslam Khan was terminated in an enquiry initiated after
suspension on 17.04.2018 which is altogether a different matter. The
entire service book of Mohammed Aslam Khan was sent to the
Lokayukt Department. As per page No.1 (Annexures 5 and 6) of the
note-sheet the information in respect of Mohammed Aslam Khan Beldar
was limited information from the date of appointment till the date of
raid i.e. 06.08.2018 was sought by the Lokayukt Establishment which
was written in the note-sheet by Superintendent dated 23.08.2018 and at
that time the petitioner was not there.

14, The petitioner was first time posted and was given the
charge of establishment of the Branch of Head Office only on
08.07.2019 Annexure P/9 as in charge clerk which has not been denied
by the respondents. Despite the specific reply given by the petitioner, the
disciplinary authority did not consider this important date i.e.
08.07.2019 by that time matter of Aslam Khan had already been
completed.
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15. In the hierarchy of the IMC, the Commissioner is |
competent authority to take decisions for disciplinary action against the
sub-ordinate officers/employees. The office of Municipal Corporation
Indore is in one building and within one campus, every officer knows
what is happening with the employee. The raid of the Lokayukt in the
house of Mohammed Aslam Khan was known to everyone, this matter
was widely published in the newspaper. It cannot be believed that due to
non ubmision of the note-sheet, the higher authority had no knowledge
about the matter of Aslam Khan. The decision to draft and frame the
charges power is always with the Disciplinary Authority or authority
delegated by him and by no stretch of the imagination, a Clerk can be
held responsible for non-drafting a proper charge sheet and non-
submission the note-sheet so that the proper charges could not be
framed. The Enquiry Officer, Disciplinary Authority and Appellate
Authority had made up their mind to terminate the services of the
petitioner and the entire Departmental Enquiry was an empty formality
hence it can safely be held that the petitioner has been illegally removed

from the services of Indore Municipal Corporation.

16. If the matter of Mohammed Aslam Khan was so serious, the
then Commissioner ought to have directed the subordinate officer to call
the file and prepare a note-sheet. The Corporation itself took the
decision to reinstate Mohammed Aslam Khan into the service and he is
In service this petitioner has been blamed for it to save the image in
public, therefore, the entire action of removal of this petitioner is illegal,
a misuse of power, arbitrary and liable to be condemned with strong
words.
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17. In view of the above, the impugned order dated 22.06.2022
passed by the Commissioner, and the order dated 27.09.2022 passed by
the Appellate Authority of Indore Municipal Corporation are set aside.
The petitioner be reinstated into the service with full back-wages and all
consequential benefits.

18. For illegal action, the respondents / Indore Municipal
Corporation is settled with the cost of Rs.1,00,000/- payable to the
petitioner.

(VIVEK RUSIA)

JUDGE
Divyansh
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