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IN THE HIGH COURT OF MADHYA PRADESH

AT INDORE
BEFORE

HON'BLE SHRI JUSTICE VIVEK RUSIA

ON THE 12" OF OCTOBER, 2023

WRIT PETITION No. 12985 of 2022

BETWEEN:-

SANJAY S/O SHANKARLAL CHOUHAN, AGED ABOUT 43
YEARS, OCCUPATION: NOTHING VILLAGE AND
TEHSIL HAT PIPLIYA (MADHYA PRADESH)

..... PETITIONER
(BY SHRI ASHUTOSH NIMGAONKAR-ADVOCATE)

AND

THE STATE OF MADHYA PRADESH PRINCIPAL
1. SECRETARY COOPERATION MANTRALAYA,
VALLABH BHAWAN (MADHYA PRADESH)

COMMISSIONER  SOCIETIES CO OPERATIVE
2. SOCIETIES VINDHYACHAL BHAWAN GR. FLOOR
(MADHYA PRADESH)

DEPUTY REGISTRAR CO OPERATIVE SOCIETIES
DEWAS DISTRICT A.B. ROAD (MADHYA PRADESH)

UNNAT KRISHI SEVA SAHAKARI SANSTHA MYDT.
4. THROUGH OFFICER IN CHARGE HAT PIPLIYA
(MADHYA PRADESH)

..... RESPONDENTS

(BY SHRI TARUN KUSHWAH-ADVOCATE)
(BY SHRI SHARAD PAWAR-ADVOCATE/ RESPONDENT R-4)

WRIT PETITION No. 12987 of 2022

BETWEEN:-

SANJAY S/O KAILASHCHANDRA PATIDAR, AGED
ABOUT 43 YEARS, OCCUPATION: NOTHING VILLAGE
AND TEHSIL HAT PIPLIYA (MADHYA PRADESH)

..... PETITIONER
(BY SHRI ASHUTOSH NIMGAONKAR-ADVOCATE)



AND

THE STATE OF MADHYA PRADESH PRINCIPAL
1. SECRETARY COOPERATION MANTRALAYA,
VALLABH BHAWAN (MADHYA PRADESH)

COMMISSIONER  SOCIETIES CO OPERATIVE
2. SOCIETIES VINDHYACHAL BHAWAN GR. FLOOR
(MADHYA PRADESH)

DEPUTY REGISTRAR CO OPERATIVE SOCIETIES
DEWAS DISTRICT A.B. ROAD (MADHYA PRADESH)

UNNAT KRISHI SEVA SAHAKARI SANSTHA MYDT.
4. THROUGH OFFICER IN CHARGE HAT PIPLIYA
(MADHYA PRADESH)

..... RESPONDENTS

(BY SHRI TARUN KUSHWAH-ADVOCATE) .
(BY SHRI SHARAD PAWAR-ADVOCATE /RESPONDENT [R-4].

This petition coming on for orders this day, the court passed the
following:
ORDER

The petitioners have filed these petition being aggrieved by
the order dated 10.05.2022 whereby they have been terminated
from services in exercise of power under the provision of Sewa
(Niyojan, Nibandhan Tatha Karya Sthiti) Niyam (henceforth "
Niyam").

2. Vide judgment dated 29.10.2021 passed by Second Additional
Session Judge, Bagli, District Dewas in S.T. No0.54/2015, these
petitioners were convicted and sentenced for the offence punishable
under Section 120(B) (1), 467, 468, 471 and 409 of IPC. Against
the said judgment, these petitioners have preferred an Criminal
Appeal No.6813/2021 in which jail sentence has been suspended by
this Court.

3. The Deputy Registrar Cooperative, Dewas vide letter dated
02.02.2022 sought an opinion from District Prosecution Officer,
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District Dewas in respect of disciplinary action to be taken against
the petitioners of conviction after the judgment dated 29.10.2021.
Vide reply dated 12.04.2022 District Prosecution Officer, District
Dewas gave an opinion that these petitioners are liable to be
punished under Section 10 (9) of M.P. Civil Services (Classification
Control and Appeal) Rules 1966 (henceforth " CCA, Rules, 1966")
as in Criminal Appeal No.6813/2021, only the sentence has been
stayed. After the aforesaid opinion, vide letter dated 26.04.2022, the
Deputy Registrar, directed the respondent No.2 to take disciplinary
action under Rule 23 (i11) of CCA Rules,1966. In compliance of the
aforesaid, vide order dated 10.05.2022, the petitioners have been
terminated from the services, hence, these petitions before this

Court.

4. The petitioners are challenging the impugned order infer alia on
the ground that they have been terminated from the services without
conducting any enquiry as contemplated under the Rule 28 of the
Niyam. They submits that admittedly the conviction by any court of
law 1s a major misconduct but under Section 25 of Niyam there are
four types of punishment provided and it is discretion of
Disciplinary Authority to decide which punishment would be
appropriated for delinquent in proportionate to major misconduct
committed by the delinquent and that can be done only after
conducting the Departmental Enquiry as contemplated under
Section 28 of the Niyam. It is further submitted the provisions of
CCA, Rules, 1966 does not in this case because the employees of
Societies are governed by their own Services Rules and in which
there is no such dispensation of the Departmental Enquiry upon

conviction.
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5. Government Advocate as well as counsel for the respondent No.3
submit that Deputy Director directed to respondent No.3 to take
disciplinary action and accordingly impugned order has been passed
by terminating the petitioners from services. It is not in dispute that
the petitioners have been convicted by the court of law for the
offence under Indian Penal Code which is moral turpitude,
therefore, except termination there is no lesser punishment which
can be imposed. Even if the enquiry is conducted that would be
futile exercise because the petitioners are not disputing the
conviction and this Court has only stayed the sentence not
conviction, hence, termination/dismissal is the only penalty for

them, thus Writ Petition is liable to be dismissed.

6. The aforesaid facts are not in disputed, only interpretation of
Rule 28 of Niyam is required to be done. Vide letter dated
26.04.2022, the Deputy Director only informed the Administrator
about the conviction of the petitioners and directed to initiate
disciplinary proceedings against these petitioners. Deputy Director
did not direct to the Administrator to directly pass an order of

termination without enquiry.

7. Rule 24 provides the minor misconduct. For committing the
major misconduct, the punishment is provided under Rule 25 which

is reproduced below:

25. IR GRIERYT B QUS —

TR gRERY & o’ <l U T HENT Bl SHS gRT GRAT DI g
T JHAM B aRfAd R BT IRell & Teal IHd MRV Bl TR
% AR FHfRad § | P Uah g Qa1 S qabam —

(31) g aTRd ug & 7 ug &ofl 3 usrEadd &R Ud aggR I
FRIRoT e |

@) srfrard dar—fgfa |
(&) sar & g &3, (Termination) St fs Wl faee & fory fRgar




T Bl |
() wordl srerdn SRR gMTd ¥ ATfeb I g e |

(€) war ¥ uega fear S (Dismisal) < f& 9@ fReH & fod
fREar grf |

8. Rule 28 provides the procedure for to be followed before
imposing major punishment and which specifically says that the
employee on charges of major misconduct shall not be punished
unless the misconduct is proved by Departmental Enquiry by
Authorized Officer and thereafter complete procedure is provided.

Rule 28 is reproduced below:

28. Pl FHAR B ¥ W IR TR RERT & oy @
TP cfoed &1 fhar S 19 9@ 6 e 8 Afdad sIfer grR
TR ST &R® BHaN] & [deg gRIERYT &l a1V g 81 &
fe= Ser —

(i) 9™ JAEBRT JfqaT IFD RT AMGd ANMEABRT HHART DI
IRRME 4 7 Y gy H§ TR GRERYT & fof IR o3 < 3R
ARV SRRV & forl aRRE 5 H 3 Uy d R™ o3 < |
IRIY UF ¥ GRIERO HT TAT WD [dog IRRARET 1 W< Ieord
[T ST 3R SHDT FIHROT AR ST |
(il) AR BT IFBT LBV YK PR B A9, SN b BROT
garsil aer g3 # fAfdse 8rm, fear s
(iii) HHARY BT AT I I I AT A B AN B Bl
I HHARY BT FEAT o o IgAfy Bl | fheg faneft amedt <afa
BT HHANT & qA19 TG URAT B BT AR TS B |
(iv) PR FATAT GIAT UF B IR TG B U, IHDT GRS
T AT ST Td IR AgfedRe T8l UR o @l Rerfd #
AR fmfia Sa @1 SRiaET URY &1 g |
(V) Wem @RI gR1 IRl & fvrfia e gg U4 afad @t
fFgfad & SR, S Rl dHErl ¥ ueem H aRws @ e g
ARG & Uel FHAT H T KA PR B IKdbdl ANBRT DI
Fgfad @1 ST | e AR SferdT Mg SAfBRY gRT SR
HHAR] Pl AR P WE Ioold HRd gU UG TGS g TaAlE Dl
A ST ARG P Ge B 8, Aol | Bl 8¢ IRMY U5 SIRI b
ST Ve SHGT IR U1 AT ST |
(vi) IfT R IRRIfG SRl &1 iR F=ar & dl URgdddi
IR AR B RIg HA B T8 UG AMAIS TS IR
BN |
(vil) ugadal ARER & U wEeH gof B @ QWA SRy
FHHART BT U gaTd H Y&l FAT T q2F Yd A8 UK B Bl
HYRT TR Y& fBar SIrae |

(viil) = 6N, MR S ufdar &1 9 &Rd 80 S9I
vl ERT W Wedl 9 9l @ fAdesr wR S ufided uRdd
BT |

(ix) <= AfEeRT | gfades Ui 8 R 3MRIY YA 8 S &
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MR UR Wed BRI gRT TR GRIERT 8 UTA~d §0s URTad
PRA U SAH PR Al GAA UF AR gAdls Bl fafdy
fRetRa &= g SRy faar S |

(x) IR HHAR gRT MM SR qamf gaa 739 & Ufd SR
H foRad srerer AiRas wU 9 Wd 9l @I fofidg a= vd o
yfide # SfeaRaa el &1 AT 3R MRIT YA Ul S &
IR TR Ae™ AMBRI THR GRIERVT 8g UTaei~d v ¥ I qUs Bl
fFRIReT BT U6 TR SUSIQY SR AT |

9. Shri Nimgaonkar, learned counsel for the petitioners rightly
submits that even if there is admitted major misconduct but still the
the Competent Authority is required to decide that as to what would
be appropriate punishment under Rule 25. The entire material is
liable to be considered in Departmental Enquiry before passing any
order of punishment. even if the employee has been convicted by

Criminal Court.

10. There is no such provision under the Rules for dispensation of
enquiry has provided Rule 19 of CCA Rules, 1966. Upon
conviction the enquiry cannot be dispensed with for termination of
the employee under Niyam. It is also settled law that the standard of
proving charge in Departmental Enquiry and in Criminal Trial are
altogether different. The findings recorded by the Criminal Court
may not influence the Disciplinary Authority to impose punishment
of termination from service as the Rule 25 provides four types of

punishment in case of major misconduct.

11. An objection is also raised about the maintainability of Writ
Petition for want of remedy under Section 55 (2) of the Cooperative
Societies Act. Under Section 55 (2), the dispute is liable to be raised
before the Deputy Registrar but in the present case, the Deputy
Registrar vide letter dated 02.02.2022 directed to Administrator to
take action, therefore, he had already made up his mind for taking

disciplinary action, however, the Deputy Registrar has only directed
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to take disciplinary but did not propose any punishment. Even if the
dispute is raised, the Deputy Registrar will remand back to
Disciplinary Authority for taking disciplinary action, thus this
objection is rejected. Only the Society /Bank is competent to

conduct the Departmental Enquiry not Deputy Registrar.

12. In view of above, both the Writ Petition are allowed. Impugned
order dated 10.05.2022 is quashed. Matter is remanded back to

initiate the procedure available under Rule 23 of the Niyam.
Certified copy as per rules.

Let copy of this order be retained in connected Writ Petition.

(VIVEK RUSIA)
JUDGE

praveen
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