IN THE HIGH COURT OF MADHYA
PRADESH

AT INDORE

BEFORE

HON'BLE SHRI JUSTICE SUBODH ABHYANKAR
ON THE 28" OF NOVEMBER, 2023
REVIEW PETITION No. 1012 of 2022

BETWEEN:-

1. RAMESH S/O RAMVILAS KUMAVAT, AGED
ABOUT 64 YEARS, OCCUPATION: FARMER
R/O GRAM ARANDIYA TEHSIL KANADIYA
(MADHYA PRADESH)

2. BABULAL S/O BADRILAL KUMAVAT, AGED
ABOUT 56 YEARS, OCCUPATION: FARMER
GRAM ARANDIYA, TEHSIL KANADIYA,
DISTRICT INDORE (MADHYA PRADESH)

..... PETITIONERS

(BY SHRI AMIT AGRAWAL - SENIOR ADVOCATE WITH SHRI YOGESH
KUMAR MITTAL - ADVOCATE)

AND

1. RAMGOPAL S/O SHRI BADRILAL
KUMAVAT, AGED ABOUT 70 YEARS,
OCCUPATION: FARMER R/O WARD NO. 14
AIJNOD ROAD KESARIPURA  TEHSIL
SANWER (MADHYA PRADESH)

2. STATE OF MADHYA PRADESH THROUGH
COLLECTOR  COLLECTORATE, MOTI
TABELA, DISTRICT INDORE (MADHYA
PRADESH)

..... RESPONDENTS
(BY SHRI R. S. CHHABRA - SENIOR ADVOCATE WITH SHRI VIVEK
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PHADKE — ADVOCATE FOR RESPONDENT NO.1 AND SHRI MUKESH
PARWAL - G.A./P.L FOR RESPONDENT NO.2/STATE)

This petition coming on for admission this day, the court passed
the following:
ORDER

1]  Heard finally, with the consent of the parties.

2]  This review petition has been filed the petitioners under Order
XLVII Rule 1 of CPC read with Chapter 4 Rule 13 of the High Court
of Madhya Pradesh Rules, 2008 for review of the order passed by this
Court in W.P. No0.11457 of 2022 dated 13.06.2022 whereby the
petition was allowed to be withdrawn with liberty to file a Civil Suit.
Subsequently, a Civil Suit No0.803-A/2022 was also filed by the
respondent No.1 stating that he has been directed by the High Court to
file the civil suit and when an application under Order 7 Rule 11 of
CPC was filed, the trial Court relying upon the order passed by this
Court on 13.06.2022 in W.P. No0.11457 of 2022, which led the
petitioners to file a Writ Appeal No.1043 of 2022, which was decided
on 07.09.2022 whereby the Division Bench of this Court has observed
that the proper remedy available to the appellants is to file a review
petition. Petitioners’ grievance is that the word liberty to file a civil
suit has been misused by the respondent No.1 and thus, the present
review petition has come to be filed. The delay in filing the review
petition has already been condoned by this Court on 11.10.2022 and
the order passed by this Court in W.P. N0.11457 of 2022 has already
been stayed.

3]  Senior counsel for the petitioners has drawn the attention of this



Court to the pleadings of the civil suit, which has been filed by the
respondent No.1 in paras 4 and 9 and also to the reply filed by the
plaintiff to the application filed by the petitioners under Order 7 Rule
11 of CPC before the trial Court in para 3 and it is submitted that the
plaintiff has clearly misused the liberty extended by this Court in W.P.
No0.11457 of 2022 and has in fact played a fraud with the Court in
making such averments in the civil suit and interpreting in such
manner the order passed by this Court to suit his purpose. Thus, it is
submitted that in such circumstances, when the order has been
misused by the respondent No.l/plaintiff in filing the civil suit, it
deserves to be recalled. Senior counsel has also relied upon a decision
rendered by the Supreme Court in the case of Union of India and
others Vs. M.K. Sarkar reported as (2010) 2 SCC 59 paras 15 and 16.
Thus, it is submitted that the order passed by this Court be recalled
and the petition be allowed with costs.

4]  Prayer is opposed by Shri Chhabra, senior counsel for the
respondent No.1/plaintiff and it is submitted that in impugned order,
there does not appear to be any illegality or error on the face of the
record. However, Shri Chhabra has submitted that due to inadvertence
only on the part of the counsel for the plaintiff in the trial court, in
drafting the plaint, it has been mentioned that a direction has been
made by this Court to file the civil suit and since the copy of the order
was also filed along with the civil suit, the trial Court has rightly
interpreted the order.

5] Shri Chhabra has also relied upon D.R. Somayajulu,

Secretary, Diesel Loco Shed and South Eastern Railway House
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Building Cooperative Society Limited, Visakhapatnam and others
Vs. Attili Appala Swamy and others reported as (2015) 2 SCC 390;
Jagdish Arora and Ors. Vs. State of M.P. and Ors. reported as
MANU/MP/1184/2021; Parsion Devi and others Vs. Sumitri Devi
and others reported as (1997) 8 SCC 715); and Chandrakant
Pandurang Shingade and another Vs. Walchand Gulabchand
Bora and another reported as 2019 SCC OnL.ine Bom 1669.

6]  Heard counsel for the parties and perused the record.

7]  So far as the order passed by this Court in W.P. N0.11457 of
2022 dated 13.06.2022 is concerned, the same reads as under:-

“Counsel for the petitioner prays for withdrawal of this
petition with liberty to file a civil suit.

Prayer appears reasonable.

The petition is dismissed as withdrawn with the liberty as
aforesaid.”

8] At this juncture, it would also be apt to refer to the decision in
the case of M.K. Sarkar, (supra) the relevant paras of the same

read as under:-

“15. When a belated representation in regard to a “stale” or

“dead” issue/dispute is considered and decided, in
compliance with a direction by the court/tribunal to do so, the
date of such decision cannot be considered as furnishing a

fresh cause of action for reviving the “dead” issue or time-
barred dispute. The issue of limitation or delay and laches
should be considered with reference to the original cause of
action and not with reference to the date on which an order is

passed in compliance with a court's direction. Neither a

court's direction to consider a representation issued without

examining the merits, nor a decision given in compliance

with such direction, will extend the limitation, or erase the
delay and laches.
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16. A court or tribunal, before directing “consideration” of a
claim or representation should examine whether the claim or
representation is with reference to a “live” issue or whether it
is with reference to a “dead” or “stale” issue. If it is with
reference to a “dead” or “stale” issue or dispute, the
court/tribunal should put an end to the matter and should not
direct consideration or reconsideration. If the court or tribunal

deciding to direct “consideration” without itself examining

the merits, it should make it clear that such consideration will
be without prejudice to any contention relating to limitation
or delay and laches. Even if the court does not expressly say

so, that would be the legal position and effect.”
(emphasis supplied)

9]  So far as the cause of action pleaded by the plaintiff in para 9 of

the plaint is concerned, the same reads as under:-

“0. 7 6, A A FH AIG BN UEG T A B
PRUT S Ufdaey & 1 gRT Qe ardy i Saai &
gfdarg sk 3 @ A ISEdl Yol H o fohar Sia
feeTe 10-05-2007 Pl AET AR B F ITTAdTA H
Hdl T UT gET § TATY- S & dIG dIGaEAT TATad T
AT T 39 gfdardr &, 3 gRT fhd I 3rdy ey dr
SRR Rl d9 , &P 13 -06-2022 Pl I ATAA
3T ARSI R _diel ol 39 ARG =31 Jrad H Jg@
UehdO] UEJAd e &g SR fohan qa-qa & gfdfee

SCURe_B3MT_ Bl arel & dre 3ieX ffare ger &p
(emphasis supplied)

10] Whereas, para 3 of the reply filed by the plaintiff to the
application filed under Order 7 Rule 11 of CPC reads as under:-

“3. I8 fb, 30 TRE A Swd ¥ GUsUls gk &
IR Il gRT U8 916 AMF e § SHe
FHAER W URd fhar T 2| afe geRor afy faue @
qIe} BIAT Al A Sd Ty aral bl d1g WRd ®Re
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P AN YSH T8l BRAT| 39 e UfIardl gIRT S ey
39 3Mded U3 # SOl T © SAdT FRIGI0 A S
IR §RT g4 H 81 far &1 9@l & U9 9 o)g dral &l
o wwamafy § wqga 207

(emphasis supplied)
11] A perusal of the aforesaid reply filed by the plaintiff makes it

more than clear that the plaintiff has tried to mislead the trial Court by
stating that a direction has been issued by this Court to the plaintiff to
file a civil suit. It is equally surprising that the plaintiff has also stated
that had the suit been barred by limitation, the High Court would
never have permitted to file the civil suit and thus, it is also stated that
the issue of limitation has already been decided by the High Court
and, hence, the suit is within limitation. What is really surprising is the
manner in which the trial Court has also read the order passed by this
Court in W.P. N0.11457 of 2022 dated 13.06.2022.
12] A perusal of the order dated 17.08.2022 passed by the trial
Court rejecting the petitioner’s application filed under Order 7 Rule 11
of CPC, inter alia, following observations have been made:-
<o Rufa & oiier sfRfaTs & 3iaed ag &

3afd g Bl & YR WX 316 7 Fgad 1 (3)

AT & IUAY ITPHET A B ol FHD AR

argr gRT 304 aieud & N1 . 09 F aRkddr ure

o & FIU H Tag g fear § 6 gfdardr @

& Tored @ & gof & A & a9 H IR

UTd & W 38h gRI feleh 13.06.22 B AT

3TUU ATeATerd # UehoT U3 fopar o1 wa s e

¥ & RO aehRoT 3cute & & &1 P air gRr

JIdAT dTg AT 3T ~IUATAT WIS S &b gRT

& IR IATT & IMUR Wy fohar T & e
TRAHAT W IR A gU o ard & dre ddATT




o H gREATAT 3afd arer @ udia &1 &
Y & aREA e 3mufy F AR G ST
g¥h ¥ deyHd faRad o 3w 3mufd &1 fEmeon
LA & HETH BI”
13] On perusal of the aforesaid order passed by this Court in W.P.

No0.11457 of 2022 as also the order dated 17.08.2022, passed by the
trial Court leaves no manner of doubt, that the plaintiff has played
fraud with the Court by misusing the order passed by this court by
misinterpreting it to its own ulterior purpose, which cannot be
countenanced under any circumstances and such practice is highly
deprecated.

14] It is seen that scores of cases of diverse nature are routinely
withdrawn by the parties for whatever the reasons, some with liberty,
and some without any liberty. When a liberty is reserved to a party to
take recourse of the appropriate alternate remedy, and this court is of
the opinion that period of limitation might be an issue, in certain cases
where no prejudice is likely to cause to any other party and the delay
is negligible, it is directed to the appropriate authority to decide the
case on merits, whereas, in other cases, where the delay is an issue
affecting the rights of other parties, it is always directed that the time
spent in prosecuting the writ petition be excluded from the period of
limitation. In all those cases where a writ petition is simply withdrawn
with liberty to take recourse of the appropriate remedy, it is intrinsic
that the appropriate authority shall decide the matter in accordance
with law, including the issue of limitation, as filing of a writ petition
and simply withdrawing it can never tantamount to condonation of

delay, and any other interpretation of such order would only amount to
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fraud being played on the court for ulterior motives.

15] In view of the same, the learned judge of the trial court has also
erred in interpreting the order passed by this court, and although the
order passed by this Court on 13.06.2022 in W.P. N0.11457 of 2022
was an innocuous order, not conferring any right or entitlement to any
party, however, under the facts and circumstances of the case, the
manner in which, the aforesaid order has been exploited by the
plaintiff, the same is liable to be and is hereby modified to the extent
that now the W.P. N0.11457 of 2022 stands dismissed as withdrawn,
however, without any liberty.

16] For the reasons assigned hereinabove, an exemplary cost of
Rs.100,000/- (Rupees One Lakh Only) is also imposed on the
respondent Ram Gopal Kumawat which shall be deposited in the
account of President and Secretary H.C. Employees Union H.C.
(Account No0.63006406008, Branch Code No. 30528, IFSC No.
SBIN0030528, CIF No. 73003108919) within a period of 30 days
from the date of receipt of certified copy of this order and obtain a
receipt. The acknowledgement be filed before the Registry failing
which, the amount shall be recovered from the petitioner as a land
revenue, in accordance with law.

17]  With the aforesaid, review petition stands disposed of.

(SUBODH ABHYANKAR)

JUDGE
Pankaj
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