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IN THE HIGH COURT OF MADHYA PRADESH
AT INDORE
BEFORE

HON'BLE SHRI JUSTICE SUBODH ABHYANKAR

ON THE 17" OF MARCH, 2023

MISC. PETITION No. 6023 of 2022

BETWEEN:-

1. DR. SMT. SUCHITRA KHANDELWAL W/O DR.
RATAN KHANDELWAL, AGED ABOUT 62
YEARS, OCGUPATION: DOCTOR 14-B SUDAMA
NAGAR, DISTRICT INDORE (MADHYA
PRADESH)

2. DR. RATAN KHANDELWAL §S/O SHRI
CHIRONJILALJI KHANDELWAL, AGED
ABOUT 68 YEARS, OCCUPATION: RETIRED 14-
B SUDAMA NAGAR, DISTRICT INDORE
(MADHYA PRADESH)

..... PETITIONER

(BY SHRI VINAY SARAF, SENIOR ADVOCATE WITH SHRI NILESH
AGARAWAL,ADVOCATE)

AND

1. FIROZALI S/O BARKAT ALI BOHRA, AGED
ABOUT 60 YEARS, OCCUPATION: BUSINESS
SAIFEE MOHALLAH, DISTRICT RATLAM
(MADHYA PRADESH)

2. SHAILENDRA S/O SHARAD MEHTA, AGED
ABOUT 48 YEARS, OCCUPATION: BUSINESS
DALU MODI BAZAR RATLAM (MADHYA
PRADESH)

..... RESPONDENTS

(BY SHRI V.K. JAIN, SENIOR ADVOCATE WITH SHRI VAIBHAV
JAIN,ADVOCATE)
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This application coming on for orders this day, the court passed

the following:

ORDER
1]  This petition has been filed under Article 227 of the

Constitution of India against the order dated 25.11.2022 (Annexure
P/1), passed by the Principal District Judge, Ratlam in RCSA No. 09-
A/2025, whereby the application filed by petitioner /defendant under
Sections 45 and 73 of the Indian Evidence Act, 1872 ( hereinafter
referred as 'the.Act') for sampling of the voice of plaintiff and to get it
examined with the call recordings available on record has been

rejected.

2]  In brief, the facts of the case are that the plaintiff has filed a
civil suit for specific performance of contract in which, the plaintiff's
evidence has already been closed, and in the aforesaid proceedings, an
application was filed on 25.11.2022, by the defendant during the
course of the evidence under Sections 45 & 73 of the Act on the
ground that after the suit was filed, there was some telephonic
conversation between the plaintiff and the father of the plaintiff with
the defendant, in which, it can be culled out that the plaintiff has
admitted that he was not willing to perform his part of the contract
and, therefore, the issue of boundary wall was raised. The aforesaid
application has been rejected by the learned Judge of the trial court
vide order dated 25.11.2022 holding that the conversation between the
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parties in the aforesaid cassettes /CDR are not relevant.

3] Shri Vinay Saraf, learned senior counsel for petitioner has
submitted the aforesaid finding recorded by the learned Judge of the
trial court runs contrary to the earlier order passed by the trial court
itself on 5.8.2019, wherein, the application filed by the defendant to
bring the aforesaid telephonic conversation etc. on record has been
allowed by holding that the said documents are relevant. Thus, it is
submitted that it was not open to the learned Judge of the trial court to
take a different stand then the one which was already taken back by
his predecessorl on 5.8.2019.

4]  Learned senior counsel has also submitted that the telephonic
conversation and samplings are necessary for the proper defense of
the defendant. Thus, the same ought to have been allowed by the

learned Judge of the trial court.

5]  Shri V.K.Jain,learned senior counsel for the respondent has
vehemently opposed the prayer and it is submitted that no case for
interference is made out for the reason that the aforesaid conversation
had admittedly taken place between the parties subsequent to filing of
the suit and thus, the same is not at all relevant as the requirement of
the law is that the willingness and readiness of the plaintiff is required

to be seen prior to filing of the suit.

6]  Shri Jain has further submitted that the civil suit was filed in the

year 2005, the written statement was filed in the year 2005 itself, and
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the transcript and the telephonic conversation were filed before the
trial court in the year 2017, and it was allowed in the year 2019, and
the present application has been filed only on 25.11.2022, i.e., after
completion of the plaintiff's evidence which has been rightly rejected
by the trial court. Such procedure cannot be allowed to further protect

the petitioner.

7]  In rebuttal, learned counsel for the petitioner has submitted that
in the aforesaid conversation, the willingness and readiness of the
plaintiff can be verified which referred to prior to filing of the suit.
Counsel for thé petitioner has also submitted that earlier there was no
occasion for the defendants to file the aforesaid application, as there
was no denial and it is only after the plaintiff's witnesses have denied
in their cross examination about the factum of such conversation, that

immediately the said application has been filed.
8]  Heard the counsel for the parties and also perused the record.

9] On perusal of the record, it is found that the telephonic
conversation between the parties and the proof of the same was
already taken on record by the trial court vide order dated 5.8.2019,

the relevant paras of the same read as under :-

“ gfraTEIToN @ Mded U I oMy 8 fuH 1 \'ufed =R
151 HLAIM. AEUd 3 ugfd fadid 13.41.17 UG 3frded Ud
A omeer 8 o 1 A uxgfa fRAid 111247 &1
PRI —
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GfaTERToN & YH Sad 3MMded Ud Bl 9R © fb 9P Ud E
TSI 3T @Y gIaald QI dIeRToT arel &, 2 & fUdr IRS Hedl
ST 319 PR, SHAR MUt {8, HRETHAl AWRM UeeR
A B W afia dufaat & d9y § ==t gE e s=.
Bl RpifET N9 3MifESA e § & NPT Sool Sad a1 &
faery amafed =Ror 1 # fHar T 7 | ufareTer Sad enfsar dvie
B Bl @R A T T gd H U 98 R I | darel )
JBE B R T8 i dae B g Rear WS a9 3R
STBT TR Ie] URd [T &, o 9% oo W
foram Simar |

e & gHIH § Sf. Nad WuSodid o 3[UAT U UH , YHIOT
U Q4 el AR SIS U AT § |

IcRIdeS gF H grenTon ° rfuferRad fhar & b ufoardrron 3
gfag I3 H Pls ST 39 Gee § T8l Dl § fb A’ W) Bl
s RS wey # ugg 781 & 9fcd a8 Iy faodd grawx
RIS Hed 2, oy gfaararmon & fdwg °RT 340 SUdE. &
FfT UpR Uoiidg fhar SR | ufaardiTen 9 "9EE SIS
g €| a9 2005 @ SBE AT B ga- fAed A R
ST REl &, O/ 3ded U UhgRid geRM {4 A
UITS.3MR. 2010 VAN 965 @& 3Nl H AR fbar Sird |

3MIST TS SHAYE & Tb g T | UhvoT ST 7 |

oo e e 2O L A RS S K R A s A S e S I A i A B
Joog_fhar 2 | Ufarcrmon 3 29 s 9 URgd &R+ hl HRY
IUDl_FfCael el Wl SHl_gdrdl 8, Sl S Ul Skl g |
JiIIIERToN o SRl <Y IR SO WIS 9 SRIfe®HE Rad_dl
2, Sl JhxvT & R1exer ¥ gfdardion gRT U4 fhd R SeRT
YIS U SeqUl WERE Ndld Eld &/ dIamvl g’ Sl
RIS A [Bar ™1 2, Sga! aRRIRRIT s R 9 4+
B W S ISV Bl bl dcl 39 _UHRU H Tl fHadr g | or:
Sad_ PRI Pl oxdd_gU YA BT ded Uz SHdb! IR JA
Rd_IIgid_fded Rig 9% fdad! arferar vd o= fa. e
AT UG UG 3R USSR, 2017 THSL 3227 & 3fdld_H
PR _PR_IfAAEToN gRT Id_fhar T gl SR axddol
AfeRg R R 9 2 |

YISOl & 3Mded U3 ey 8 ™ 1 3 WL i faie
11.12.17 B RIHROT —

YfAATEITON & Sad IMde U3 &l IR g & S9a gRT e 13.
11.17 B U 3MTded UF 377<el 8 | 1 WAL &1 JeT AR
SIS Hied U fdar o, offed 9 WL IR ALl

el BT T Ffeae uwgd dRA R§ A o, RO R SR
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URId b S <@ ®, R erferg wR form o |
SRS 93 YT 8] |

IS U5 UR IHIUT & T ol T | YHROT ST 37 |

JHR0T & SRTHR0T H o Sddol Y9 oeddl 9elie Udid 8H
A 3MMdeT U3 WIhR B S5 3MfeRg IR forr Sidr & |

U] I dardl Ud I9a @il W ufodienr gg Faa fear
SITAT €| YR oW 14 99 GRET Bla] AL Sed =arared Ud
qdied AT & QAR garor &1 Senfaeie FRexor =
21 o 9l ud 9o el oM fafy W amgvge wu @
SURerd B TAT RIATETor arel SfR Sd ATferdl 9R HferaRieror
JMITIH T H BT | ST YeTl DT Pbls THI ol AT ST |
YRl ARG dTal Ud I9a A1fardl W gfqudieror gq fadid 24.08.
2019 &I U9 &1 [

(emphasis supplied)
10]  On perusal of the aforesaid order, it clearly reveals that on the

said date when the applications of the defendants were allowed,
learned Judge of the trial court was of the opinion that the documents
are relevant. Whereas in the impugned order dated 25.11.2022, the
following findings have been recorded by the learned Judge of the

trial court:-

“UHRT P AdATBH | Ig Yhe BIdl & &b RN GRT T8 d16 TTHT 18
9y gd faea sy @1 faRre gfd vd weol g U fHam 1 o7 | 9T §
RT U9 fbar 11 g8 arg qoid: Yol H U ey U3 Yi—70 UR SR
g1 18 99 B oIl A #H YRS gRI A ¥Fd_odd)_ S¥d! ol
faRs & A I & Pig ded ol fdbar = 2| {59 9= & R H
DS _gdls o Y&l 8, I8 3dsd YUl—70 & Gee H T BIPx dIeix<d aHfa
R g B3 I[N dSsidd b Hag H z| U uRRfY # ardt fRIet &
ATATST_ Bl T A B SHd]_Siid_fAevsl ¥ RR S 6l dls AR
Uil BIdT & | 3Td: UfIATEiTor bl 3R ¥ U 3ATde 3idid eRT 45 UG 73
eI TR § Do fde B @ IR W U fhAr T udid B89 &

HRY PR fhar sirar 21

(emphasis supplied)
11] The petitioners have also placed on record the transcript of the

telephonic conversation between the parties running into around 100
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pages whereas, the learned Judge of the trial court has given the
finding regarding the said conversation being irrelevant simply
observing that it is not in respect of land in dispute in the suit,the
specific performance of which is being sought by the plaintiff, and in
fact it refers to the boundary wall constructed on the disputed
property, which has nothing to do with the dispute between the
parties.

12]  On close scrutiny of the documents filed on record, in the
considered opinion of this Court, the aforesaid finding recorded by the
learned Judge (;f the trial court is palpably wrong, for the reasons that
evidentiary value of the aforesaid conversation took place between the
parties cannot be weighed in at this stage of recording of the
evidence. This Court finds force in the submissions advanced by Shri
Vinay Saraf, learned senior counsel for the petitioners that earlier
there was no occasion for the defendant to call for such voice samples
for the reason that until now the existence of this conversation was
never denied by the plaintiffs and thus, there was no occasion for the
defendants to apply for taking voice samples of the plaintiffs to

substantiate the telephonic conversation as aforesaid.

13]  So far as the objection raised by the counsel for the respondent
that the conversation which took place subsequent to the filing of the
suit is not relevant, is concerned, this Court 1s also of the considered

opinion that this objection can also be decided by the learned Judge of
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the trial court while appreciating the evidence in the final judgement.

14]  In view of the same, the impugned order cannot be sustained in

the eyes of law and is liable to be said aside.

15] Resultantly, the impugned order dated 25.11.2022 is hereby
set aside, and the petition stands allowed. Consequently, the
application filed by the petitioners under Sections 45 and 73 of the
Evidence Act is also allowed and the learned Judge of the trial Court
1s requested to proceed further in accordance with law to record such

evidence.

16] Needless to say that, this Court has not reflected upon the merits
of the case and the learned Judge of the trial court shall be only
guided by the evidence adduced by the parties on record. Considering
the fact that the matter is pending since 2005, the learned Judge of the

trial court 1s requested to expedite the matter.
17] Miscellaneous Petition stands allowed.

Certified copy as per rules.

( SUBHODH ABHYANKAR)
JUDGE

moni

MONI RAJ
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