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Law Point

' ?-Se_ﬁiée Law-Clause 22 of the

‘Contract-Deeming~ " provision of
termination on remaining absent for

more than one menth-The principles

of natural justice must be read into
the provision. ~The: Clause-22 is
interpreted by taking into account the
similar_provisions of standing orders
Bte g

*Fair Play and Reasonableness-The
procedure adopted by employer must
be just fair and reasonable. Moreso
when its impact is on the right of
livelihood of a person.

*Validity of order-Judicial Review-
The validity of an order is to be
judged on the basis of the reasons
mentioned in the impugned order.
Reasons cannot be supplemented by
way of filing return in the Court.

*Natural Justice-Any order which
entail civil consequences could be
passed only by following the
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principles of natural justice.

*Backwages/Consequential

Benefits-Action of termination is
disapproved, but liberty is reserved to
the employer to proceed against the
petitioner within stipulated time,
failing which, employer shall be
liable to pay full backwages and other
consequential benefits. If inquiry is
conducted and order is passed, the
grant of backwages and other benefits
will depend on the outcome of the

inquiry/action.
Significant Paragraph 11 to 24
Numbers : '
~—~ORDER

(Passed on thls 12% day of July, 2021)

Sujoy Paul, J. i

This intra-.c.ourt appeal': assails the order ‘dated 10/02/2021
passed i WP N0:2250/2021 Iwh_ereb’y writ petition-filed by appellant
was dismissed b}; holding thatas per Clause-22-0f the Contract, his
services are de_e:r'ned' to have been terminated because he remained
absent for a period of on¢ month.
2)  The appellant was appointed as Sub-Engineer by order dated
11/10/2006. The appellant was transferred by order dated 28/07/2016
from Janpad Panchayat - Nalchha to Janpad Panchayat - Tirala. The
case of petitioner is that despite his entitlement and directions of
higher authorities, the salary of appellant was stopped on the ground
that his name is not reflected in the relevant departmental portal. The
appellant being aggrieved with this served a legal notice, approached
the authorities from pillar to post including the Human Rights
Commission, but when such efforts could not fetch any result, filed
WP No0.2250/2021.
3) The appellant called in question the legality, validity and
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reply to the legal notice sent by the appellant, the Department
informed him that since appellant has tendered resignation, the
question of taking work from him and payment of salary does not
arise. The specific case of petitioner before the Writ Court was that 1)
petitioner has never tendered resignation, i1) there was no willful
absence on the part of appellant. Indeed, the Department is not
permitting him to work and consequently not paying him salary.

4)  Ms. Deepika Rathi, learned counsel for appellant submits that
the impugned order (Annexure P/1) nowhere shows that Clause-22 of
Contract was pressed into service by the department and appellant
was deemed to be terminated by‘operation of Clause 22. Indeed, it
assigns a different reason’i.c. resignation fendered by the petitioner.
No resignation l-e_tter -equld be produced. before the writ Court.
Petitioner categoricallsf' .s.tated that he never teﬁdefed' resignation.

5) Furtherrﬁefe, it is contended :_;:that the iﬁ&iﬁiry_ report dated
01.03.2018 (Annexure P/9) shox.z.vs ‘thrat the controlling authority of
petitioner.‘has, not" furnished any infor_mation to the inquiry officer
regarding resignafion submitted by petitionef.' The conclusion of
inquiry report éhows that it was clearly established that factum of
tendering resignation by. appellant is not at all eetablished.

6) The stand of petitioner is that he was all along willing to
perform his duties, but was prevented to do so for the reasons
attributable to the respondents. The reliance is placed on the order
dated 18.03.2015 passed in WP No.20952/2012 (Amit Chandra Vs.
State of MP) and another order dated 04.07.2013 passed in WP
No.6937/2013 (Rahul Jain vs. State of MP & Ors.).

7)  Lastly, it is urged that appellant cannot be said to be
unauthorizedly absent for one month in the factual backdrop of this
matter and no deeming provision can be applied without giving
opportunity to the appellant.

8)  Shri S.R Saxena, learned Dy. AG supported the impugned order
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by contending that Clause 22 contains a deeming provision because
of which appellant's services stood automatically terminated after
absence of one month. No fault can be found in the order of writ
Court.

9)  No other point is pressed by learned counsel for the parties.

10) We have heard the parties at length and perused the record.

11) The singular reason assigned in the impugned order dated
03.09.2019 is that appellant has tendered resignation. This finding is
specifically controverted by the appellant and his stand that he has not
tendered resignation could not be demolished by filing copy of
resignation. Interestingly, in thet inquiry report dated 01.03.2018

(Annexure P/9), it is recorded.as under:-

e~

“S ASTINST WAAeT SUS SFYS UErRId ATor Wil (STel
I b GRT USKIBR JAMAZHAT & i+ ST0e Gardie. foxer
¥ PRI IR 2, D gRT AFGR HIAT AMDBR AR FY, HIaTel
D@l T Riead & dag ¥ Fefd & forRaq wee srwferad
R FERT @ TS e B ARM §E ARy 9N
Jaex. gRade 5 o9 @ d2a AR 9 U R | e aae
T B HaE ﬁdcdnwﬂd WW&WWW
S i) 1 C R IR 2R 2 s O | S G 22 2 s s R ),
IuRerd 3Efel eI ddd T8l b1 & foIlRad #d & 3req H
qa_TE1_ Pl IIL B | SURI. a2l JHR._IR_Rrerd gqiiK
T S TS | N GGl i1 fesie. 08.07.2017 ¥ IdAd dd oA
AT & HAd I AJURA 2 |

SR S SUTe] FaT i Ud 9 dedf & SR W)
BT TS | S URIEE STTawad HRIAE! B JMUd! AR AeR Ui
g

12) Thus, factum of resignation could not be established by the
respondents. Report further shows that controlling authority of
petitioner did not furnish necessary information regarding petitioner's

absence. Relevant portion reads thus:

"ol TSI S B GRT U ARGRYR D PRIBIA B qhRII

URIR, A8 3l 2016 Ud Hg—S[d 2017 &I da+ Yaa 9 &

ST &1 Seaid fHaT a1 7| 9 96y § I SR ST

SUE Gardd WRERYR Bl Hrafard| U3 HHid 373 fadie 08.02.

2018 UG UA. BHIP 572 faid 24.022018 & gRT dfdd URIR &

SR ik ff\m'aqcﬁ g goq S gqg forar a7 fhg oM@ g

R PIs fcdad URdd ei fdhar |

ST
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3 A OF & RT 9d9 YA T fHar S &1 Soeld
fhar 1 B 39 HaY H IUEWERGAl §RI & BRI
BN SHUS GATIT ATTST bl U3 BHib 373 feHih 08.02.2018
Ud U9 BHIG 570 fedid 24.022018 & gRI ofdd dd- &l

fRrRr fhd Si9 2q forad gu ufdees uga
M o fou fomn wan, fog 9= dRiued SIEeRl Seug
GERId ST & §RT AT Py Ufada URd Fel fhar 137 |

s AT O B gRI AR—UF & S & Hey d g1
PR DR SIS Fadd foRelr & SRIerdE ud $Hid
480 f3AI® 20.02.2018 & ERT #1 WO SF SUS Uardd foRel
H od ¥ quRYd &, ®1 1 99 gR fll UBR &1 3Mmaed
JfrdT N Y3 R fhar 1 8, & Hey ¥ gfaded uwgd B
S B for@ AT, fh<] §= SRIUTAA OGN SHYS UArId
foReT & @Ig ufcdes aral faie d@ ured 81 gair |

This shows that conclusion dra;zvn by inquiring authority regarding
petitioner's absence"is.not. founded: upon ;ciny relevant information
obtained from thé_. coﬁtirolling auﬂ-qcl)fit'y. Thus, \inquiry report is
cryptic, contains: p_(;ﬁtradictdi'y' ﬁndmgs about 5Bsenée and could not
have been a rcaéén to invoke':Cl-aitise 22 of the-'Con'trac-t. Moreso,
when petitioner Was not informed about any allegation against him.
13) This'is trite that Validity.of an order must be examined on the
grounds mentioﬁéd therein and it cannot be sub__stitut'ed and supported
by assigning different redasons.by filing.counter affidavit in the Court.
The constitution Bench of Supreme- Court in (1978) 1 SCC 405
(Mohinder Singh Gill v. Chief Election Commr.) opined as under :-

“8. The second equally relevant matter is that when a
statutory functionary makes an order based on certain
grounds, its validity must be judged by the reasons so
mentioned and cannot be supplemented by fresh reasons
in the shape of affidavit or otherwise. Otherwise, an order
bad in the beginning may, by the time it comes to court
on account of a challenge, get validated by additional
grounds later brought out. We may here draw attention to
the observations of Bose, J. in Gordhandas Bhanji
[Commr. of Police, Bombay v. Gordhandas Bhanji, AIR
1952 SC 16] :

“Public orders, publicly made, in exercise of a statutory
authority cannot be construed in the light of explanations
subsequently given by the officer making the order of
what he meant, or of what was in his mind, or what he
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intended to do. Public orders made by public authorities
are meant to have public effect and are intended to affect
the actings and conduct of those to whom they are
addressed and must be construed objectively with
reference to the language used in the order itself.”

Orders are not like old wine becoming better as they
grow older.”
(Emphasis Supplied)

14) At the cost of repetition, in the impugned order, the respondents
have not taken assistance of Clause 22 of the contract. However, they
took a different stand before the learned Single Judge. Clause 22

reads as under:-

(22) "Tafd SEIGER, SHGH USRRIUHT & M TR HRIVR T
ERGRCIIRID B | A B IS A i B R B D G A N
H 01 HAE R SHBib b [0 FFUReId edl & di S¥d! Wfdal
Fryfe O orquRerfer &Y. fAf 31 waq: . Jrit, SREY qer
wﬁmgﬁaﬁéﬂéwmﬁrwﬁraﬁﬂﬁl

(Emphasis Supplted)

15) The simiiar provisions: contained in standing orders/rules
became subject,matter of consideration in cafena of judgments. In
(1993) 3 SCC 5259 (D.K. Yadav v. J.M.A. Industries Ltd.), after
considering the relevant “standing™ order - which talks about
automatic/deemed loss of ﬁen, the Apex Coﬁrt opined as under:-

“8. The cardinal point that has to be borne in mind, in
every case, 1s whether the person concerned should have
a reasonable opportunity of presenting his case and the
authority should act fairly, justly, reasonably and
impartially. It is not so much to act judicially but is to act
fairly, namely, the procedure adopted must be just, fair
and reasonable in the particular circumstances of the
case. In other words application of the principles of
natural justice that no man should be condemned unheard
intends to prevent the authority from acting arbitrarily
affecting the rights of the concerned person.

9. It is a fundamental rule of law that no decision must be
taken which will affect the right of any person without
first being informed of the case and giving him/her an
opportunity of putting forward his/her case. An order
involving civil consequences must be made consistently
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with the rules of natural justice. In Mohinder Singh
Gill v. Chief Election Commissioner [(1978) 1 SCC 405 :
(1978) 2 SCR 272, 308-F] the Constitution Bench held
that ‘civil consequences’ covers infraction of not merely
property or personal right but of civil liberties, material
deprivations and non-pecuniary damages. In its
comprehensive connotation every thing that affects a
citizen in his civil life inflicts a civil
consequence. Black's Law Dictionary, 4th edn., page
1487 defined civil rights are such as belong to every
citizen of the state or country ... they include ... rights
capable of being enforced or redressed in a civil
action.... InState of Orissav. (Miss) Binapani
Dei [(1967) 2 SCR 625 : AIR 1967 SC 1269 : (1967) 2
LLJ 266] this Court held that even an administrative
order which involves. civil‘consequences must be made
consistently withsthe rules of natural justice. The person
concerned must be-informed of the-ease; the evidence in
support -thereof | supplied and/ must: ,be. given a fair
opportunity to meet the case before an adverse decision is
taken; Since ho such opportumty was glven it was held
that” superannuation was m Vlolatlon of prin¢iples- of
natural justice.

12.%Therefore, fair play in!action requires that the
procedure adopted must be just, fair and reasonable.. The
manner of exefcise of the power and its,impact on the
rights of the person affected would be in conformity with
the principles:ofnatural justice. Article-21<clubs life with
liberty, dignity of .person—with means of livelihood
without which the glorious content of dignity of person
would be reduced to animal existence. When it is
interpreted that the colour and content of procedure
established by law must be in conformity with the
minimum fairness and processual justice, it would relieve
legislative callousness despising opportunity of being
heard and fair opportunities of defence. Article 14 has a
pervasive processual potency and versatile quality,
equalitarian in its soul and allergic to discriminatory
dictates. Equality is the antithesis of arbitrariness. It is,
thereby, conclusively held by this Court that the
principles of natural justice are part of Article 14 and the
procedure prescribed by law must be just, fair and
reasonable.

15. In this case admittedly no opportunity was given to

the appellant and no inquiry was held. The appellant's

Siggre NotVerodDlaly sgned by plea put forth at the earliest was that despite his reporting
Bt to duty on December 3, 1980 and on all subsequent days
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and readiness to join duty he was prevented from
reporting to duty, nor was he permitted to sign the
attendance register. The Tribunal did not record any
conclusive finding in this behalf. It concluded that the
management had power under Clause 13 of the
Certified Standing Orders to terminate with the
service of the appellant. Therefore, we hold that the
principles of natural justice must be read into the
Standing Order No. 13(2)(iv). Otherwise it would
become arbitrary, unjust and unfair violating Article
14. When so read the impugned action is violative of
the principles of natural justice.”
(Emphasis Supplied)

16) The principle laid down in DK Yadav (supra) is consistently
followed by Supreme Court in. the cases as follows.

17) In (2002) 6 SCC 552 (Lakshmi Precision Screws Ltd. v. Ram
Bahagat), the Apex Court held as uh(ier':-' W,

“Having tegard to the well-settled principle ‘of law as
inYadav [D:K. Yadav v. JM.A. Industries Lid., (1993) 3
SCC 259-: 1993 SCC (L&S) 723] the=decision to
terminaté by reason of a presumption as neticed above,
we.cannot, but lend concurrence to the conclusion of the
High Court'that the action is purely and'surely arbitrary
in nature; Arbitrariness is an antithesis to<rule of law,
equity, fair play.and justice — contraet of employment
there may be but it-cannet-be devoid of the basic
principles of the concept of justice. Justice-oriented
approach as is the present trend in Indian jurisprudence
shall have to read as an inbuilt requirement of the basic
of concept of justice, to wit, the doctrine of natural
justice, fairness, equality and rule of law. The letter dated
17th October cannot by any stretch be treated to be an
opportunity since it is only on the fourth day that such a
letter was sent — the action of the appellant herein stands
out to be devoid of any justification, neither it depicts
acceptability of the doctrine of natural justice or the
concept of fairness — arbitrariness is writ large and we
confirm the finding of the High Court as also that of the
learned trial Judge and the Tribunal as regards the issue
as noticed above.”

(Emphasis Supplied)
18) In (2006) 11 SCC 42 (V.C., Banaras Hindu University v.
Shrikant), the Apex Court held as under:-
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“52. The question came up for consideration before a
three-Judge Bench decision of this Court in D.K.
Yadav v. JM.A. Industries Ltd. [(1993) 3 SCC 259 : 1993
SCC (L&S) 723] wherein emphasising the requirements
to comply with the principles of natural justice while
terminating the services of the employees on the
touchstone of Article 21 of the Constitution of India; it
was held that not only the procedure prescribed for
depriving a person of his livelihood must meet the
challenge of Article 14 but also the law which will be
liable to be decided on the anvil thereof.

53. Here again, this Court opined that Article 14 requires
that the procedure adopted must be just, fair and
reasonable. It was furthermore held: (D.K. Yadav
case [(1993) 3 SCC 259 : 1993 SCC (L&S) 723], SCC p.
269, para 127

(Emphasis Supplied)

19) 1In (2009) 5 SCC 56 7 (Central Bank of | Indla vs. Vijay Krishna
Neema), the Apex Court opmed that

“57. The matter may, however, be different in'a case
where ' despite having ‘been given an opportunity. of
hearing, explanation regarding his unauthorised absence
is“not forthcoming or despite giving him‘an opportunity
to join his duty, he fails to do so, as*was the case
in Punjab & Sind Bank v. Sakattar Singh{(2001) 1 SCC
214 : 2001 SCC (Iz&S) 2097 .

20. Yet again in U.P " State Bridge Corpn. Ltd. v. U.P.
Rajya Setu Nigam S. Karamchari Sangh [(2004) 4 SCC
268 : 2004 SCC (L&S) 637] , it was held as under: (SCC
p. 280, paras 23-24)

“23. D.K. Yadav [(1993) 3 SCC 259 : 1993 SCC (L&S)
723] is an authority for the proposition that the
principles of natural justice would have to be read in
the standing orders. That was a case where there was a
standing order similar to CSO L.-2.12 except that 8 days'
margin was granted within which the workman was
required to return and satisfactorily explain the reasons
for his absence or inability to return after the expiry of
leave. This view was reiterated in the later decision of
this Court in Lakshmi Precision Screws Ltd. v. Ram
Bahagat [(2002) 6 SCC 552 : 2002 SCC (L&S) 926]
where it was held that the element of natural justice
was an inbuilt requirement of the standing orders.”

(Emphasis Supplied)
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20) Reference may be made to (2013) 4 SCC 301 (Nirmala J.
Jhala vs. State of Gujarat), the Apex Court held as under:-

“Natural justice is an inbuilt and inseparable ingredient of
fairness and reasonableness. Strict adherence to the
principle is required, whenever civil consequences follow
up, as a result of the order passed. Natural justice is a
universal justice. In certain factual circumstances even
non-observance of the rule will itself result in prejudice.
Thus, this principle is of supreme importance. (Vide S.L.
Kapoor v. Jagmohan [(1980) 4 SCC 379 : AIR 1981 SC
136], D.K. Yadav v. JJM.A. Industries Ltd. [(1993) 3 SCC
259 : 1993 SCC (L&S) 723] and Mohd. Yunus
Khan v. State of U.P. [(2010) 10 SCC 539 : (2011) 1 SCC
(L&S) 180])”

~ (Emphasis Supplied)

21) The commonstring”in these, judgments-is’ that principles of
natural justice are 'ihbl_lilt' and needs -]\D.é- LT provision like
Clause 22 m the .ilns";c'ant cased, S el -_ _.

22) The imporfénce of prinéiplés’ of natural justice need not be
emphasizéd. The Apex Court 1n 1990 2 SCC 746 (Neelima Misra V’s.
Harinder Kaur “Paintala) héld tha‘é any ordetwhich entails civil
consequences shoﬁld be passed only after following- the principles of
natural justice. The following quotes will-establish the importance of

following the principles of natural justice:=

“Principles of natural justice are to some minds
burdensome but this price-a small price indeed-has to be
paid if we desire a society governed by the rule of law.”

“........even God himself did not pass [a] sentence upon
Adam before he was called upon to make his defence.
Adam (says God), where art thou? Hast thou not eaten of
the tree whereof I commanded thee that thou shouldest
not eat?....”

(Emphasis Supplied)

The Apex Court in Radhy Shyam v. State of U.P., reported in
(2011) 5 SCC 553 followed the principle laid down in D.K. Yadav

(supra).

Sigrgturs NotVerfedDighaly sgred by 23) The aforesaid analysis shows that learned Single Judge has
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committed an error of law in dismissing the petition based on a reason
which was not assigned in the impugned order (Annexure P/1). Even
if the ground founded upon Clause 22 above is taken into account,
deemed termination without following the principles of natural justice
cannot be countenanced. Moreso, in a case of this nature where
consistence stand of petitioner was that he made herculean efforts to
join, but respondents deprived him to perform the duties. Thus, the
impugned order of  discontinuance/deemed termination cannot
sustain judicial scrutiny. Resultantly, such termination order is set
aside. The respondents shall reinstate the appellant within 30 days
from the date of receipt of this order. This order will not come in the
way of the respondents to.take action ag'ainst the appellant after
following the prlnclples of natural justice. If they intend to take any
such action agalnst the appellant they Hay 1n1t1ate the same within 60
days frem today, failing whlch the rlght to proceed against the
appellant’shall.stand abated. The questlon of back wages,etc. will
depend on the outcome of such’ actlon (if taken). In the event, no such
action is taken WJthl-l’l the time limit aforesald, the respondents shall
pay full back W:ages and other consequential benefits to the appellant
as 1f his services were neye_r terminated. The oreler of writ Court dated
10.02.2021 1s set aside.

24) The writ appeal is allowed.

(SUJOY PAUL) (ANIL VERMA)
JUDGE JUDGE
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