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ORDER (ORAL)

(Passed on 30" _of July, 2021)

1.  This Miscellaneous Criminal Case has been filed by the
petitioner under Section 482 of the Cr.P.C. being aggrieved by the
order dated 6.1.2021 passed by the learned I Additional
Sessions Judge, Barwah in S.T.No.116/2013 whereby the right of
the petitioner/accused to cross examine the Investigating Officer
has been closed.

2.  Brief facts giving rise to the present petition are that the
petitioner is facing the trial for offence under Sections 342, 366,
376 of the IPC in the Court of III" Additional Sessions Judge,

Barwah, District Khargone wherein the Investigation Officer,
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P.W./15 D.K. Tiwari was being examined and in the course of his
cross examination on 6.1.2021, a question was asked by the
counsel appearing of the petitioner/accused which, according to
the learned Judge of the trial court, was a matter of argument only
and was not relevant. Hence, on this question the learned Judge of
the trial court directed the counsel appearing for the petitioner not
to ask such irrelevant questions, otherwise his right to cross
examine the witness can be closed. However, when the subsequent
question was asked by the counsel for the petitioner, which
according to the learned Judge was also irrelevant, the learned
Jude closed the right of the petitioner/accused to cross examine the
witness vide impugned order dated 6.1.2021.

3.  Counsel for the petitioner has submitted that the questions
which were put to the Investigating Officer were relevant and even
otherwise the learned Judge of the trial court ought not to have
closed the right of the petitioner which is a valuable right and all
the more important in a serious offence like Section 376 of IPC.
Thus, it 1s submitted the impugned order be quashed and the
learned Judge of the trial Court be directed to allow the petitioner
to cross examine the Investigating Officer.

4.  On the other hand, counsel for the respondent/State has
opposed the prayer and it is submitted that no illegality has been

committed by the learned Judge of trial Court in passing the
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impugned as it is necessary for the court also to curb such practice
of asking irrelevant questions in the cross examination.

5.  Heard learned counsel for the parties and perused the record.
Before dealing with the merits of the case, it would be germane to
refer to the question which led to the controversy and Judge's

response to the same vide order dated 6.1.2021, it read as under:-

“ 13, Y- AR @ 9H W) TS T8 27

Hlc— HARTSH H Ig 92T T & fF TS Sus & =M
W | S g YBI T 98 Hex 3% IMYAT §, HeX
3T B TASIA-e -8l & | o1 Yo &I gafad el
ST SA1eT 81 997d UeT & fag™ srferaaar &7 <R faar
fpd S WR Ufaudieror &1 IR gard Y 5N W)
faaR far S |

Ue— TRl AT A A1 o 8 gg e

Ale— ey ufeT # afvfd SR W UfAuieor &7 AR
T fbar |

Thereafter the following impugned order was passed by the
learned Judge on the same day:-

 06.01.2021

9T ERT USIT |
rferaadr SuRerd |
el SLe. foary Suferd | el & v faars

SR SFhT fauRieror URY foar ar| da1d U8 & f
g SHf¥aadr 7 R gRT Ry v e &1 ure
T8I fhaT 3R A1 BT & drsa AT Y b, o4
SR ARl SIb. IR 9 gard uel T UiuIeT Bl
JNTAR TG PR ALl DI I fhaT 77 |

|l fUT JReA® I, STReTd MRNAT Bl SIRY
TG dord fhar S |

Ul AT A1ed B [l 25.01.2021 B UL
&l |

g9 faTieh 06.01.2021
RIS gRT Yoiidl Suferd |
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RIAT e 8, AY g1 A1 TH.04. IR Afergerit
IURe |

AR Yol §15 T BN HI%! 3fda  RIgd
P W BT AT B, N SR IHBT FRIGRT fhar o
el B |

TGITETs T BIGRT ATHT &I 3Tda Uel, HRY IfUd
M ¥ 9% AR Wiga, SuRefd IR s1fteemr 9= @1
ST B

YR Ydad AWATS ied g fadle 25.01.2021
®I UST BT| 7

6. A bare perusal of the aforesaid proceeding and the
subsequent order passed by the learned Judge of the trial court
leaves no manner of doubt that viewed from any angle, the
impugned order cannot be sustained in the eyes of law as it defeats
the entire purpose of the right of an accused to cross examine the
witness. It is apparent that only one question was asked by the
counsel for the petitioner prior to the impugned order was passed
and regardless of its admissibility or relevance, the learned Judge
of the trial court ought not to have closed the right of the petitioner
to cross examined the witness. It is trite that cross-examination is
the only tool available to a defence lawyer to test the veracity of a
prosecution witness, it is the only way out to an accused to clear
his name from the alleged offence hence his right to cross examine
a witness cannot be curtailed in such a cavalier manner.

7. Having said so, this court is also of the considered opinion
that cross-examination of a witness is an art which, though, can be

performed by any lawyer in a black coat but it is very difficult to
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master the same as it takes years of hard work and exposure to
trials that one can have some expertise in it. It is only through a
long and hard exercise of trial and error method that a lawyer
learns the art of cross examination but if the judge presiding over
the matter is impatient or edgy, it not only culminates into an order
like the impugned one, but also hampers the overall learning
process or grooming of a lawyer who, before becoming an expert
trial court lawyer, is bound to falter many a times by asking
irrelevant or inadmissible questions to a witness in the box. Thus,
it 1s expected from the judges of the Trial court to be patient and
tolerant in their approach towards the Trial Court lawyers during
the examination of witnesses.

8. In the considered opinion of this Court, if the learned
Judge was of the opinion that despite his warnings the counsel
appearing for the petitioner has continued to ask irrelevant
questions, then other modes were also available to the learned
Judge of the trial court as are prescribed in the Evidence Act, 1872
from Sections 146 to 152 and in some exceptional cases, the
learned judge may also resort to the measure like imposing cost on
the counsel for repeatedly and recklessly asking the irrelevant and
inadmissible questions but, instead of taking resort of such
procedure, the learned Judge has closed the right of the accused to

cross examine the witness, which cannot be countenanced in the
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eyes of law.

9. In view of the same, the impugned order being contrary to
law cannot be sustained and is hereby quashed. The learned Judge
of the trial Court is also directed to recall the Investigating Officer,
P.W.15 D.K. Tiwari and allow the counsel for the petitioner to
cross-examine him. It is made clear that if any irrelevant question
1s asked by the counsel appearing for the petitioner, the learned
Judge would be at liberty to take appropriate steps as are
permissible under law.

With the aforesaid, the present M.Cr.C. stands allowed.

Certified copy, as per rules.
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1. It is trite that cross-examination is
the only tool available to a defence
lawyer to test the veracity of a
prosecution witness, it is the only way
out to an accused to clear his name
from the alleged offence hence his right
to cross examine a witness cannot be
curtailed in a cavalier manner.

2. Cross-examination of a witness is
an art which, though, can be performed
by any lawyer in a black coat but it is
very difficult to master the same as it
takes years of hard work and exposure
to trials that one can have some
expertise in it. It is only through a long
and hard exercise of trial and error
method that a lawyer learns the art of
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cross examination but if the judge
presiding over the matter is impatient
or edgy, it not only culminates into an
order like the impugned one, but also
hampers the overall learning process or
grooming of a lawyer who, before
becoming an expert trial court lawyer,
1s bound to falter many a times by
asking 1irrelevant or inadmissible
questions to a witness in the box. Thus,
it is expected from the judges of the
Trial court to be patient and tolerant in
their approach towards the Trial Court
lawyers during the examination of
witnesses.

3. In the considered opinion of this
Court, if the learned Judge was of the
opinion that despite his warnings the
counsel appearing for the petitioner has
continued to ask irrelevant questions,
then other modes were also available to
the learned Judge of the trial court as
are prescribed in the Evidence Act,
1872 from Sections 146 to 152 and in
some exceptional cases, the learned
judge may also resort to the measure
like imposing cost on the counsel for
repeatedly and recklessly asking the
irrelevant and inadmissible questions
but, instead of taking resort of such
procedure, the learned Judge has closed
the right of the accused to cross
examine the witness, which cannot be
countenanced in the eyes of law.

Significant paragraph
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