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IN THE HIGH COURT OF MADHYA PRADESH

AT INDORE
BEFORE

HON'BLE SHRI JUSTICE SUBODH ABHYANKAR

ON THE 1% OF JULY, 2023

MISC. PETITION No. 336 of 2020

BETWEEN:-

MOHANLAL S/O LATE JAGANNATH RATHORE,
AGED ABOUT 48 YEARS, OCCUPATION:
BUSINESS HOSPITAL ROAD DAHOD ROAD
ALIRAJPUR (MADHYA PRADESH)

..... PETITIONER
(BY SHRI AKSHAT PAHADIA, ADVOCATE)

AND

1. RAMESHWAR S/O LATE JAGANNATH
RATHORE, AGED ABOUT 57 YEARS,
OCCUPATION: SERVICE 10, SARDAR PATEL
RAOD ALIRAJPUR (MADHYA PRADESH)

2. SHRIRAM S/O LATE JAGANNATH RATHORE,
AGED ABOUT 53 YEARS, OCCUPATION:
BUSINESS R/O: SARDAR PATEL ROAD,
ALLIRAJPUR , DISTRICT AALIRAJPUR
(MADHYA PRADESH)

3. SMT. GEETA BAI W/O RADHESHYAM
RATHORE D/O LATE JAGANNATH RATHORE
R/O: DEVISINGH ROAD, BEHIND MOTI MATA
MANDIR, BARWANI DISTRICT BARWANI
(MADHYA PRADESH)

4. SMT. SANTOSHI W/O BHAGWAN DAS
RATHORE D/O LATE JAGANNATH RATHORE
R/O: SADAR BAZAR , GANDHWANI, DISTRICT

Signature-Not Verified

Signed by PANKAI
PANDEY

Signing time:03-07-2023
18:38:40
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DHAR (MADHYA PRADESH)

(BY SHRI PANKAJ AJMERA, ADVOCATE)

This petition coming on for admission this day, the court

passed the following:

ORDER

1]  Heard finally with the consent of the parties.

2] This miscellaneous petition has been filed by the
petitioner/plaintiff under Article 227 of the Constitution of India
against the order dated 05.10.2019, passed in Civil Suit
No.1A/2015 by Ist Civil Judge, Class-I, Alirajpur (M.P.) whereby
the application filed by the petitioner/plaintiff under Order X VIII
Rule 3 of CPC to defer his evidence till the defendants have led
their evidence has been rejected.

3] In brief, the facts of the case are that the suit has been filed
by the plaintiff for partition, possession and permanent injunction
against the respondents, the issues have already been framed and
the plaintiff is to lead his evidence, however, before commencing
with his evidence, the plaintiff has filed an application under
Order XVIII Rule 3 of CPC for deferring his evidence in respect
of issues no. 5, 6, 7, 9 and 10 , which provides that “the party
beginning the evidence may at this option produce the evidence
on those issues or reserve it by way of answer to the evidence

produced by the other party the burden of proving the same lies
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on the other party.”

4] In brief, the facts of the case are that the suit has been filed
by the petitioner/plaintiff for partition, possession and permanent
injunction in which after the defendant filed their written
statement, the learned Judge of the trial Court has framed as
many as 11 issues, and the plaintiff is to lead his evidence.
However, an application under Order XVIII Rule 3 of CPC has
been filed by the plaintiff stating that the burden of proof to
prove the issues Nos.5, 6, 7, 9 and 10 is on the defendants, hence
the plaintiff desires to lead his evidence in respect of the
aforesaid issues after the defendants have led their evidence in
respect of the said issues. The aforesaid application is opposed
by the defendants contending that whether the evidence is
required to be given by the defendants in respect of issue
Nos.5,6,7,9 and 10 cannot be decided at this stage and only after
the plaintiff has led his evidence that the defendants shall lead
their evidence, if so required. The learned Judge of the trial Court
has rejected the application on the ground that the averments
made by the defendants are in the nature of denial of the plaint's
averments, hence, it cannot be presumed that the evidence is
required to be led by the defendants in respect of those issues.

5] Counsel for the petitioner has submitted that as in their
reply to the application under Order XVIII Rule 3 of CPC, the

defendants have also stated that they might lead the evidence in
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respect of those issues, after the evidence of the plaintiff is over,
which clearly reveals that the issues have been framed at their
instance only. Thus, it is submitted that the impugned order be
set aside and the application filed by the plaintiff under Order
XVIII Rule 3 of CPC be allowed.

6] Counsel for the respondents, on the other hand, has
opposed the prayer and it is submitted that no illegality has been
committed by the learned Judge of the trial Court as it is the
defendants' right to lead evidence after the plaintiff has
completed his evidence.

7]  Heard counsel for the parties and perused the record.

8] So far as the provisions of Order XVIII Rule 3 of CPC is
concerned, the relevant excerpts of the same read as under:-

“Order XVIII Rule 3 of CPC
Hearing of the suit and examination of

witnesses.
1. XXXXXXXXXXXXXXXXXXXX
2. XXXXXXXXXXXXXXXXXXXX

3. EVIDENCE WHERE SEVERAL ISSUES.--
Where there are several issues, the burden of proving some
of which lies on the party, the party beginning may, at his
option, either produce his evidence on those issues or
reserve it by way of answer to the evidence produced by
the other party; and, in the latter case, the party beginning
may produce evidence on those issues after the other party
has produced all his evidence, and the other party may then
reply specially on the evidence so produced by the party
beginning; but the party beginning will then be entitled to
reply generally on the whole case.”

9] In the application filed by the plaintiff under Order XVIII
Rule 3 of CPC, he has referred the 1ssues No.5, 6, 7, 9 and 10
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about which, according to the plaintiff, the burden of proof lies
on the defendants. The trial Court has framed as many as 11

1ssues, which are as hereunder:-

‘“greusq feid 05.02.2016

01. T AE W S B YA AR SFdl UFd  FEfad
HHE 7. 10, TRER Yo AN ARSIE Algeell STfeRISIYR 15 O
75 TAT U HPM 9. 09 WER Ucd AF 15 O 75 fbhe Ush
HebTH, ATl AN 15 O 75 fhe &1 Udel g1 g o2l I
Bhdell dedld Aved] JfeRNYR & Bhddl dre HHid IR Th
HBTA 20 MO 50 HI, Y AB UM BHAAT H qQITS AN TR
20 IO 60 fthe I, TAT Udh YE@US Bdhdell H TS AN TR
22 TfOTT 60 fhe &1 H 1/5 2 &1 W@ 2|
02. T 9G] ST & Y3 A S9! Il el forad —
(i) FE B SR aorl 10 Al I JFAT IR g
T 4,00,000 / — (TR @) w0 B |
(i) AM @ SR goil 300 UM AN I IR G
T 8,00,000/— (31 @) ®UY B | I AH—dal & SR Al
afaTd) HHiG 01 IR B ool H 2|
(i)  <hes 9 diferft & g=RIT 1,00,000 /— (TF ARI) T |
(iv) =T 9o 9% ST Baaar W SMT ERRIRT W0 45,000 / —
(taferd B9IR) 0 |
(v) ATaT @, ST IS @ A d 3 gsiar AT Rdrel
# S IR 1,00,000/— (V& @) ©UY |
(vi) d% oifs dSier I SfoRIR H S SIRT 45,000/ —
(tarfere &9IR) U |
(vii) e STger AT I WAl AFCRIGTYR & RS APIS<T H
ST RIRT HUAT 48,000/ — (IS BGR) §F UPBR ol IR 7Y

TSl & ST 6,00,000/— (B @RI) U Iad T 07 gferarar
FHIG 01 AR & Peol H T |

TAT T YBR UM Bhdal, Hadc s $ HBHE dAT TR
HERTOIYR & ARER Ucd A1 R Hb™ TR 09 BT {HRMAT A
i Ud =T wifthe @ T 16,00,000/—  (RATeTE IE) wOUAT BT T,
SO 1 /5 R BT g U &1 S 2
03. T gfard) IMYaR 9 ufdard! SiRM gRT Woll aid 9™ @
IR W I afofd AHME el IR 39y ®Y F ATHRY B o
g B forar 2
04. R gre) Ffarel MR T ARM W Udh oRg w9 df 31 916
fadid W Srafacy & T § UTa BT BT BN 2 |
05. T Ufqard) SHiw 1 9 3 P U H feiw 01.08.1980 P =T St
(W s St @ far Sh) gRT gfoard F9ie 01 & e A SRiga
frreofea @ o
06 R dIE) 3 HBM . 09 WRER Ul AN B FSUR @ a9

Signature-Not Verified

Signed by PANKAI
PANDEY

Signing time:03-07-2023
18:38:40



6

I ® M W Thell 99T §918 2|

07. T YM¥R gENT IO fAoll 918 @ gfica s R wie

AP B B HROT I far & Aregw A e o |

08. I 9l UfdErd & f[Iwg Saa aftla wwfd ¥ 1@5 2= &t
g Ao & gang s fvers ue &7 ey €

09. T 91 ¥ UHPRI ® A BT AN 2|

1%0. T 9earT faIie 23.11.2000 TAT 09.01.2004 BT &I A W
|

1. eI gd 9

10] From the perusal of issue Nos.5,6, 7, 9 and 10 viz.-a-viz.,

the special pleadings made by the defendants, it is apparent that
the special pleadings are the facts, which the defendants have
pleaded in rebuttal of the plaintiff's claim, which cannot be said
to be the denial of the petitioner's plaint. In such circumstances,
since the issue Nos.5,6,7, 9 and 10 have arisen out of the special
pleadings of the defendants, this Court is of the considered
opinion that the burden to prove the special pleadings is on the
defendants only.

11] In such circumstances, this Court is of the considered
opinion that the application filed by the plaintiff under Order
XVII Rule 3 of CPC ought to have been allowed by the learned
Judge of the trial Court, thus, an error has apparently been
committed by the learned Judge of the trial Court. Accordingly,
the impugned order dated 05.10.2019 is hereby set aside, and the
application filed by the plaintiff under Order XVIII Rule 3 of
CPC is allowed and the learned Judge of the trial Court is
requested to proceed further in the matter, in accordance with the

provisions of Order XVIII Rule 3 of CPC.
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12] Since the plaintiff is required to lead his evidence in
respect of the other issues, and the stay order was in operation in
the suit, the plaintiff is also directed to lead his evidence in
respect of the other issues without further delay.

13] With the aforesaid directions, the petition stands disposed
of.

(Subodh Abhyankar)
Judge
Pankaj
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