-1- M.P.No.2156/2020

HIGH COURT OF MADHYA PRADESH: BENCH AT

INDORE
(SINGLE BENCH: HON’BLE SHRI JUSTICE VIVEK RUSIA)

1. Case Number :Mis. Petition No.2156/2020
2. Parties Name :M/s Mold-Tek Packaging Ltd.
Vs.
S.D.Containers, Indore

3. Date of Order :1* September, 2020.
4. Bench (Single) :Hon'ble Shri Justice Vivek Rusia
5. Whether approved for

reporting :Yes.
6. Name of counsels for

parties. :Shri Vijay Asudani, learned

counsel for the petitioner.
:Ms.Meenakshi, learned counsel
for the respondent.

7.Law laid down:

By wvirtue of section 3 the State Govt. may after
consultation with the concerned High Court by notification
constitute such number of Commercial Courts at the district.

Section 3A provides for the designation of Commercial
Appellate Courts at the District Judge level.

Section 4 provides the constitution of the Commercial
Division of those High Courts having ordinary original civil
jurisdiction by the Chief Justice of High Court.

Section 5 provides the constitution of the Commercial
Appellate Division by the Chief Justice of the High Court.
Section 6 defines the jurisdiction of the Commercial Courts and
section 7 defines the jurisdiction of Commercial Divisions of
High Courts and according to which all the suits and applications
relating to commercial disputes of a specified value filed in a
High Court having ordinary original civil jurisdiction shall be
heard and disposed of by the Commercial Division of that High
Court. As per the first proviso, all the suits and applications
relating to commercial disputes lie in a Court not inferior to a
District Court and filed or pending on the original side of the
High Court shall be heard and disposed of by the Commercial
Division of the High Court. By virtue of the second proviso, all
suits and applications transferred to the High Court by virtue of
sub-section (4) of section 22 of the Act of 2000 or section 104 of
the Patents Act shall be heard and disposed of by the
Commercial Division of the High Court in all the areas over
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which the High Court exercises ordinary original civil
jurisdiction.

Admittedly, the High Court of Madhya Pradesh is not
having the original civil jurisdiction like the High Courts of
Calcutta, Madras, Mumbai and Delhi, therefore, in the State of
Madhya Pradesh the State Govt. has established Commercial
Courts at District level. By virtue of the second proviso of
section 7 the suit and the proceedings filed under the Design Act
of 2000 or the Patent Act shall be transferred to the Commercial
Division of the High Court exercising ordinary original civil
jurisdiction but similar proviso has not been provided in section
6 because in which there is a provision of the constitution of
Commercial Courts at the district level as the High Court is not
having the ordinary original civil jurisdiction.

That the Government of Madhya Pradesh in exercise of the
power conferred by sub-section (1) and (2) of section 3 and 3A
of the Commercial Court Act,2015 has constituted Commercial
Courts at District Judge level Commercial Appellate Courts at
District Judge level respectively .

The Commercial Courts Act 1s a special enactment having
an overriding effect over other enactments by virtue of section
21. The Parliament was conscious enough to provide a provision
of transfer of commercial dispute to the High Court only having
the ordinary original civil jurisdiction but all other High Courts
do not enjoy the original jurisdiction and where the provision has
been made for constitution of Commercial Courts and all the
suits and applications relating to the commercial disputes are
liable to be transferred to the Commercial Courts as per the
territorial jurisdiction. Despite the word ‘High Court’ used in
section 22 (4) of the Design Act,2000 but after enactment of the
Commercial Courts Act 2000, such a suit is liable to be
transferred to the Commercial Court and not to the High Court in
a State where the High Court has no ordinary original civil
jurisdiction.

(VIVEK RUSIA)
JUDGE

hk/
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HIGH COURT OF MADHYA PRADESH: BENCH AT
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SINGLE BENCH: HON’BLE SHRI JUSTICE VIVEK RUSIA

MISC. PETITION No.2156/2020

Petitioner ; M/s Mold-Tek Packaging Ltd.
Versus

Respondents S.D.Containers, Indore

Shri Vijay Asudani learned counsel for the petitioner.

Ms.Meenakshi learned counsel for the respondent.

ORDER
(Passed on 01.09.2020 )
Being aggrieved by the order dated 23.3.2020

passed by the Commercial Court (District Court, Indore)
whereby the civil suit has been transferred to Calcutta High
Court under section 22(4) of the Design Act, 2000, the
applicant/plaintiff has filed the present writ petition under
Art. 227 of the Constitution of India.
Facts of the case, in nutshell, are as under:-

1. The applicant being a public limited company
registered under the provisions of Companies Act, 1956 has
filed the civil suit through its Managing Director (hereinafter
referred to as “plaintiff”’). The Plaintiff Company was
established in the year 1985, and has been engaged in the
business of manufacturing and selling rigid plastic packaging

material including manufacturing of injection molded
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containers for lubes, paints food, etc.. The Plaintiff company
also manufactures containers made out of rigid plastic of
various sizes and shapes the paint industry, food industry,
dairy industry, and lubricant industry. The Plaintiff is
claiming the status of pioneers by way of their in house
research and developmental activities in the area of their
inventive and creative efforts for developing the variety of
tamper-proof lids of Pails/Container. The plaintiff submitted
applications in the year 2015 and 2017 for registration of
design of the lids of the containers, containers, lids with the
spout, jar or container with the Controller General of Patents,
Designs and Trademarks, Kolkatta

2. According to the plaintiff, in September- November
2019 it came to their knowledge that non-applicant
(hereinafter referred as “Defendant™) is producing lid and
container of exactly similar design as that of the Plaintiff and
supplying them to edible oil Manufactures and some of them
are even existing customers of the plaintiff viz M/s Mahendra
Brothers.

3. Based on the cause of action arose on 10/1/2020 and
above mentioned facts the plaintiff has filed the suit before
the Commercial Court ( District Court at Indore) seeking a
decree of declaration that defendant has no right to
manufacture containers that are similar to those
manufactured by the plaintiff company, decree of permanent
injection restraining the Defendant not to copy, use or enable
others to use this plaintiff's Design of the Container under

Design Application No: 299039 and Lid under Design
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Application No . 299041 SO and compensation of sum of
Rs.5 crores towards notional Damages against. Along with
the plaint, the plaintiff has also filed an application of
temporary injunction under O.39-R.1&2 of the Code of Civil
Procedure,1908.

4. That the defendant after appearance filed a written
statement cum counter claim and reply to the application for
a temporary injunction. Thereafter, the plaintiff has also filed
an application under Order 7 Rule 11 of the Code of Civil
Procedure,1908 seeking rejection of counter claim. The
Respondent/ Defendant filed an Application under Section
22(4) of the Design Act, 2000 seeking for transfer of the suit
to the High Court of Madhya Pradesh, Indore Bench.

5. That the defendant by way of the written statement has
specifically challenged the registration of the plaintiffs'
designs on the grounds provided under Section 19(1) of the
Design Act, 2000 and have averred that the salient features
in the Plaintiffs Designs lack novelty and originality and that
designs with similar features have been published in India or
any other country before the date of registration, and hence
both the Designs are liable for cancellation under Section
19(1) of the Act. The Defendant has further pleaded that
having availed the grounds under Section 19 of the Act as
the ground of defence, Section 22(4) of Act comes into force
and the trial court must transfer the suit to the High Court for
its decision.

6. That vide impugned order dated 23.03.2020 the learned

Comercial Court at Indore has allowed the application filed
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under section 22(4) of the Design Act,2000, and transferred
the suit with all pending application to the High Court of
Calcutta.

Being aggrieved by the above order the plaintiff has
filed the present writ petition under Art 227 of the
Constitution of India before this court.

7. The plaintiff has assailed the impugned order on the
ground that the learned commercial Court has failed to
appreciate that as per provisions 22(4) of the Design Act, the
suit or the proceedings can be transferred to Hon’ble High
Court only when an appeal against the order passed by the
Controller under section 19 is pending before the High
Court. The learned Commercial Court has failed to
appreciate that the cause of action for filing the suit for
permanent injunction and temporary injunction of sale of the
products with piracy of registered design lies within the
jurisdiction of Indore, hence the case could not have been
transferred to High Court of Calcutta. Learned Court below
ought to have adjudicated the application filed under Order 7
Rule 11 CPC for rejection of the counterclaim and
application for a temporary injunction before deciding the
application filed under section 22(4) of the Design Act,
2000.

8. That the defendant has filed the reply to the writ
petition by submitting that by way of written statement
-cum-counterclaim along with supporting documents the
registration of Plaintiff’s designs has specifically been

challenged on the grounds provided under Section 19(1) of
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the Design Act, 2000 and has averred that the salient features
in the Plaintiff’s Designs lack novelty and originality and
that designs with similar features have been published in
India or any other country before the date of registration, and
hence both the Designs are liable for cancellation under
Section 19(1). The Defendant further submitted that having
availed the grounds under Section 19 of the Design Act,
2000 as the ground of defence, Section 22(4) of Act comes
into force and the trial Court must transfer the suit to the
High Court. Thus, as soon as a defence on any of the
grounds as provided under Section 19 (1) of the Act is taken
in the written statement filed by the Defendant, Section 22
(4) of the Act the District Court becomes functus officio, and
the Suit is mandatory to be transferred to the High Court of
that territorial jurisdiction. However, the defendant by way
of the application filed under Section 22(4) of the Act prayed
before the Court for transfer of the suit to the High Court of
Madhya Pradesh, Indore Bench.

I have heard learned counsel for the parties and
perused the record.
9. In my considered opinion, the following issues require
consideration in this case.

(1) Whether the learned Judge has erred in
transferring the proceeding of the civil suit
from Commercial Court to the High Court
under the provision of section 22(4) of the Act
of 2000?

(2) Whether the proceeding of the civil suit is
liable to be transferred to the High Court of
Calcutta or Commercial Court at Indore by
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virtue of the provisions of the Commercial
Courts, Commercial Division, Commercial
Appellate Division of High Courts Act, 2015
(Act 4 of 2016) is competent to decide the civil
suit?

So far the transfer of the Civil Suit to the High Court of
Calcutta is concerned, the plaintiff and the defendant both
have unanimity that the Court at Indore has territorial
jurisdiction to decide the civil suit. Even otherwise Section
20 of the CPC inter alia provides that the civil suit can be
instituted where a defendant resides or carries on his
business and the cause of action wholly or in part arises. The
provisions of section 22 of the Design Act, 2000 does not
specify the Court, wherein such proceedings can be
instituted. As per allegation in the plaint the defendant
carries business at Indore and, by imitating its design hence
the Indore Court is having jurisdiction to decide the civil suit
but the core issue for consideration is whether the
proceeding of the Civil Suit is liable to be transferred from
the Commercial Court at Indore to the High Court under the
provision of section 22(4) of the Act of 2000.

10. The Design Act of 2000 has been enacted to
consolidate and amend the law relating to the protection of
designs and came into force w.e.f. 11.05.2001 by repealing
the Design Act, 1911. Section 2(e) of the Design Act of 2000
defines ‘High Court” and according to which the High Court
shall have the same meaning as assigned to it in clause (1) of
sub-section (i) of section 2 of the Patents Act, 1970.
Chapter-1I of the Design Act of 2000 deals with the
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registration of designs and the Controller General of the
Patents, Designs and Trade Marks is the competent authority
either to register a design or refuse to register any design
presented to him for registration. Sub-section (4) of section
5 provides a remedy of appeal to the High Court by any
person aggrieved by any such refusal of registration. Section
9 provides issuance of the certificate of registration to the
proprietor of the design and section 10 provides that register
of designs shall be kept at the Patent Office containing
names and addresses of proprietors of the registered designs
and notifications of assignments. By virtue of section 11
when a design is registered, the registered proprietor of the
design, shall subject to the provisions of the Act, have
copyright of the design for ten years from the date of
registration.

11. Any person interested may present a petition for
cancellation of the registration of a design to the Controller
under section 19 of the Act of 2000 on any grounds provided
under sub-section (1). Section 19 (2) provides a remedy of
appeal to the High Court from any order of the Controller.
Section 19 (2) also gives power to the Controller to refer any
such petition to the High Court for its decision. Chapter-V
of the Act of 2000 deals with the piracy of the registered
designs. Section 22 provides that during the existence of the
copyright in any design, it shall not be lawful for any person
to apply in any article or in any class of articles in which the
design is registered or do any imitation thereof except with

the license or written consent of the registered proprietor.
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Under sub-section (2) of section 22 if any person acts in
contravention of this section he shall be liable to pay to the
registered proprietor of the design a sum of Rs.25,000/- for
every contravention. As per sub-section (2) (b) of section 22
a proprietor may bring a suit for recovery of damage for any
such contravention and an injunction against the repetition
thereof. By virtue of the second proviso of section 22 (2) no
suit or any other proceeding for relief under this sub-section
shall be instituted in any Court below the Court of District
Judge. Under section 22 (3) in any suit or any other
proceeding for the relief under sub-section (2) the defendant
may take a ground for its defence which are available under
section 19 for cancellation of a registration of the design.
By virtue of sub-section (4) of section 22 where any ground
on which the registration of a design may be cancelled under
section 19 has been available of as a ground of defence, then
the suit or any such proceeding shall be transferred by the
Court to the High Court for its decision. In the present case,
in the suit filed by the plaintiff, the defendant has challenged
the registration of design of the plaintiff on the ground that
such a design ought not to have been registered which is one
of the grounds available under section 19 for cancellation of
the design, therefore, by virtue of sub-section (4) of section
22 the defendant sought transfer of the Civil Suit to the High
Court.

12. Shri Asudani, learned counsel for the plaintiff submits
that an appeal lies to the High Court against the registration

of the designs by the Controller, therefore, under section
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22(4) the proceedings can be transferred if any appeal is
pending before the High Court. In support of his contention,
he has placed reliance over the judgment in the case of
Whirlpool of India vs. Videocon Industries Ltd. 2014
SCC Online Bom 565; Castrol India Ltd. vs. Tide Water
Oil Co. (I) Ltd. 1994 SCC Online Cal. 303; Bharat Glass
Tube Ltd. vs. Gopal Glass Works Ltd. (2008) 10 SCC
657; Dart industries vs. Poluset Plastics Pvt. Ltd. 2018
SCC Online Del 10229 & Godrej Sara Lee Ltd. vs.
Reckitt Benckiser Australia Ptu. Ltd. & another (2010) 2
SCC 535.

13. Learned counsel appearing for the respondent
vehemently opposes the aforesaid prayer by submitting that
section 22 (4) is an independent proceeding and the moment
any ground on which the registration of the design may be
cancelled has been taken in the written statement, the District
Court becomes functus officio to decide the suit and the suit
or the proceedings are liable to be transferred to the High
Court for decision. The language of this provision is
unambiguous and there cannot be any other interpretation.
In support of the contention, learned counsel for the
respondent has placed reliance over the judgments passed in
the case of Astral Polytechnic Limited vs. Ashirvad Pipes
Pvt. Ltd. & others reported in MANU/KA/0119/2008;
R.N.Gupta & Co. Ltd. vs. Action Construction
Equipments Ltd. reported in 2016 SCC Online Allahabad
975; Escorts Construction Equipment Ltd. vs. Gautam

Engineering Company & others reported in
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MANU/JK/0409/2009; Salutri Remedies vs. Unim
Pharma Lab Pvt. Ltd. reported in 2009 SCC Guj. 9488
and Standard Glass Beads Factory and another reported
in 1980 SCC Online All 59.

14. For ready reference section 22 the Design Act,2000 is

reproduced below:-

22. Piracy of registered design.—

(1) During the existence of copyright in any design it shall not
be lawful for any person—

(a) for the purpose of sale to apply or cause to be applied to any
article in any class of articles in which the design is registered,
the design or any fraudulent or obvious imitation thereof,
except with the licence or written consent of the registered
proprietor, or to do anything with a view to enable the design
to be so applied; or

(b) to import for the purposes of sale, without the consent of
the registered proprietor, any article belonging to the class in
which the design has been registered, and having applied to it
the design or any fraudulent or obvious imitation thereof; or

(c) knowing that the design or any fraudulent or obvious
imitation thereof has been applied to any article in any class of
articles in which the design is registered without the consent of
the registered proprietor, to publish or expose or cause to be
published or exposed for sale that article.

(2) If any person acts in contravention of this section, he shall
be liable for every contravention—

(a) to pay to the registered proprietor of the design a sum not
exceeding twenty-five thousand rupees recoverable as a
contract debt, or

(b) if the proprietor elects to bring a suit for the recovery of
damages for any such contravention, and for an injunction
against the repetition thereof, to pay such damages as may be
awarded and to be restrained by injunction accordingly:
Provided that the total sum recoverable in respect of any one
design under clause (a) shall not exceed fifty thousand rupees:
Provided further that no suit or any other proceeding for relief
under this sub-section shall be instituted in any court below the
court of District Judge.

(3) In any suit or any other proceeding for relief under sub-
section (2), every ground on which the registration of a design
may be cancelled under section 19 shall be available as a
ground of defence.

(4) Notwithstanding anything contained in the second proviso
to sub-section (2), where any ground on which the registration
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of a design may be cancelled under section 19 has been availed
of as a ground of defence and sub-section (3) in any suit or
other proceeding for relief under sub-section (2), the suit or
such other proceeding shall be transferred by the court, in
which the suit or such other proceeding is pending, to the High
Court for decision.

(5) When the court makes a decree in a suit under sub-section
(2), it shall send a copy of the decree to the Controller, who
shall cause an entry thereof to be made in the register of
designs.

So far the provision of section 22(4) of the Design
Act,2000 is concerned it provides that if the defendant raises
a grounds as a defence which are available under section 19,
the proceeding shall be transferred by the Court in which the
suit or such other proceedings is pending to the High Court.
This provision is mandatory in nature as the word “shall” is
used in it. However, the High Court also enjoys the
appellate jurisdiction under section 5 (4) and section 19 (2)
of the Design Act of 2000. If the Controller refuses to
register any design the person aggrieved may file an appeal
and if the Controller registered any design, any person
interested and aggrieved can file an appeal to the High Court
for challenging such registration. In the present case, the
defendant is challenging the design of the plaintiff in the
present suit by way of counterclaim but no petition under
section 19 has been filed before the Controller for
cancellation of registration of the design.

15. The core issue before this Court is whether the
proceedings of the Civil Suit pending before the Commercial
Court are liable to be transferred to the High Court under
section 22 (4) of the Act of 2000. The Parliament has
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enacted the Commercial Courts, Commercial Division,
Commercial Appellate Division of High Courts Act, 2015
(Act 4 of 2016) (hereinafter referred to as ‘the Commercial
Courts Act, 2015°) for the establishment of Commercial
Courts, Commercial Appellate Courts, Commercial Division
and Commercial Appellate Division in the High Courts for
adjudicating commercial disputes of specified value and
matters connected therewith or incidental thereto. Section 2
(c) of the Act of 2015 defines “commercial dispute” and 2
(c) (xvii) defines disputes pertaining to intellectual property
like trademarks, copyright, patent, design etc. as commercial
disputes.

section 2 (c¢) commercial dispute|l means a dispute

arising out of

(xvii) intellectual property rights relating to registered
and unregistered trademarks, copyright, patent, design,
domain names, geographical indications and semicon-
ductor integrated circuits;

For ready reference sections 3 to 7 of the Commercial Court
Act,2015 are reproduced below:-

3. Constitution of Commercial Courts.—

(1) The State Government, may after consultation with the
concerned High Court, by notification, constitute such
number of Commercial Courts at District level, as it may
deem necessary for the purpose of exercising the jurisdic-
tion and powers conferred on those Courts under this Act:
2[Provided that with respect to the High Courts having or-
dinary original civil jurisdiction, the State Government
may, after consultation with the concerned High Court, by
notification, constitute Commercial Courts at the District
Judge level:

Provided further that with respect to a territory over which
the High Courts have ordinary original civil jurisdiction,
the State Government may, by notification, specify such
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pecuniary value which shall not be less than three lakh ru-
pees and not more than the pecuniary jurisdiction exercis-
able by the District Courts, as it may consider necessary.|;
3[(1A) Notwithstanding anything contained in this Act, the
State Government may, after consultation with the con-
cerned High Court, by notification, specify such pecuniary
value which shall not be less than three lakh rupees or such
higher value, for whole or part of the State, as it may con-
sider necessary.]|;

(2) The State Government shall, after consultation with the
concerned High Court specify, by notification, the local
limits of the area to which the jurisdiction of a Commercial
Court shall extend and may, from time to time, increase,
reduce or alter such limits.

(3) The 4[State Government may |, with the concurrence of
the Chief Justice of the High Court appoint one or more
persons having experience in dealing with commercial dis-
putes to be the Judge or Judges, of a 5[Commercial Court
either at the level of District Judge or a court below the
level of a District Judge].

3A. Designation of Commercial Appellate Courts.—Ex-
cept the territories over which the High Courts have ordi-
nary original civil jurisdiction, the State Government may,
after consultation with the concerned High Court, by noti-
fication, designate such number of Commercial Appellate
Courts at District Judge level, as it may deem necessary,
for the purposes of exercising the jurisdiction and powers
conferred on those Courts under this Act. ]

4. Constitution of Commercial Division of High Court.
—(1) In all High Courts, having 7[ordinary original civil
jurisdiction], the Chief Justice of the High Court may, by
order, constitute Commercial Division having one or more
Benches consisting of a single Judge for the purpose of ex-
ercising the jurisdiction and powers conferred on it under
this Act.

(2) The Chief Justice of the High Court shall nominate
such Judges of the High Court who have experience in
dealing with commercial disputes to be Judges of the Com-
mercial Division.

5. Constitution of Commercial Appellate Division.—
(1) After issuing notification under subsection (1) of sec-
tion 3 or order under sub-section (1) of section 4, the Chief
Justice of the concerned High Court shall, by order, consti-
tute Commercial Appellate Division having one or more
Division Benches for the purpose of exercising the juris-
diction and powers conferred on it by the Act.
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(2) The Chief Justice of the High Court shall nominate
such Judges of the High Court who have experience in
dealing with commercial disputes to be Judges of the Com-
mercial Appellate Division.
6. Jurisdiction of Commercial Court.—The Commercial
Court shall have jurisdiction to try all suits and applica-
tions relating to a commercial dispute of a Specified Value
arising out of the entire territory of the State over which it
has been vested territorial jurisdiction.
Explanation.—For the purposes of this section, a commer-
cial dispute shall be considered to arise out of the entire
territory of the State over which a Commercial Court has
been vested jurisdiction, if the suit or application relating
to such commercial dispute has been instituted as per the
provisions of sections 16 to 20 of the Code of Civil Proce-
dure, 1908 (5 of 1908).
7. Jurisdiction of Commercial Divisions of High Courts.
—All suits and applications relating to commercial dis-
putes of a Specified Value filed in a High Court having or-
dinary original civil jurisdiction shall be heard and dis-
posed of by the Commercial Division of that High Court:
Provided that all suits and applications relating to commer-
cial disputes, stipulated by an Act to lie in a court not infe-
rior to a District Court, and filed or pending on the original
side of the High Court, shall be heard and disposed of by
the Commercial Division of the High Court:
Provided further that all suits and applications trans-
ferred to the High Court by virtue of sub-section (4) of
section 22 of the Designs Act, 2000 (16 of 2000) or sec-
tion 104 of the Patents Act, 1970 (39 of 1970) shall be
heard and disposed of by the Commercial Division of
the High Court in all the areas over which the High
Court exercises ordinary original civil jurisdiction.
(emphasised supplied)

By virtue of section 3 the State Govt. may after

consultation with the concerned High Court by notification

constitute such number of Commercial Courts at the district

level and as per the proviso with respect to the High Court

having ordinary original civil jurisdiction, the State Govt.

may after consultation with the concerned High Court by
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notification constitute Commercial Courts at the District
Judge level and as per the second proviso for the High Court
having ordinary original civil jurisdiction, the State Govt.
may by notification specify such pecuniary value which shall
not be less than Rs.3 lakhs. Section 3A provides for the
designation of Commercial Appellate Courts at the District
Judge level. Section 4 provides the constitution of the
Commercial Division of those High Courts having ordinary
original civil jurisdiction by the Chief Justice of High Court
by constituting a Commercial Division having one or more
Benches consisting of a single Judge. Section 5 provides the
constitution of the Commercial Appellate Division whereby
the Chief Justice of the High Court shall constitute a
Commercial Appellate Division at all the High Courts
irrespective of vesting of original jurisdiction. Section 6
defines the jurisdiction of the Commercial Courts and
section 7 defines the jurisdiction of Commercial Divisions of
High Courts and according to which all the suits and
applications relating to commercial disputes of a specified
value filed in a High Court having ordinary original civil
jurisdiction shall be heard and disposed of by the
Commercial Division of that High Court. As per the first
proviso, all the suits and applications relating to commercial
disputes lie in a Court not inferior to a District Court and
filed or pending on the original side of the High Court shall
be heard and disposed of by the Commercial Division of the
High Court. By virtue of the second proviso, all suits and
applications transferred to the High Court by virtue of sub-
section (4) of section 22 of the Act of 2000 or section 104 of
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the Patents Act shall be heard and disposed of by the
Commercial Division of the High Court in all the areas over
which the High Court exercises ordinary original civil
jurisdiction. Admittedly, the High Court of Madhya Pradesh
is not having the original civil jurisdiction like the High
Courts of Calcutta, Madras, Mumbai and Delhi, therefore, in
the State of Madhya Pradesh the State Govt. has established
Commercial Courts at District level. By virtue of the second
proviso of section 7 the suit and the proceedings filed under
the Act of 2000 or the Patent Act shall be transferred to the
Commercial Division of the High Court exercising ordinary
original civil jurisdiction but similar proviso has not been
provided in section 6 because in which there is a provision of
the constitution of Commercial Courts at the district level as
the High Court is not having the ordinary original civil
jurisdiction. That the Government of Madhya Pradesh in
exercise of the power conferred by sub-section (1) and (2) of
section 3 of the Commercial court Act vide notification No.
F.No.17(E)17/2016/XXI1-B(1)1888/2019 dated 2.4.2019 has
constituted Commercial Courts at District Judge level and in
exercise of the power conferred by section 3A of the
Commercial court Act vide F.No.17(E)17/2016/XXI-
B(1)1888/2019 notification dated 2.4.2019 has constituted
Commercial Appellate Courts at District Judge level.

16. The Commercial Courts Act is a special enactment
having an overriding effect over other enactments by virtue
of section 21. The Parliament was conscious enough to
provide a provision of transfer of commercial dispute to the

High Court only having the ordinary original civil
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jurisdiction but all other High Courts do not enjoy the
original jurisdiction and where the provision has been made
for constitution of Commercial Courts and all the suits and
applications relating to the commercial disputes are liable to
be transferred to the Commercial Courts as per the territorial
jurisdiction. Despite the word ‘High Court’ used in section
22 (4) but after enactment of the Commercial Courts Act
2000, such a suit 1s liable to be transferred to the
Commercial Court and not to the High Court in a State
where the High Court has no ordinary original civil
jurisdiction.

17. The Apex Court in the case of Godrej Sara Lee Ltd.
vs. Reckit Benckiser Australia Pty. Ltd. & another
reported (2010) 2 SCC 535 has held that the legislature
intended that an application for cancellation of registration of
design would lie to the Controller exclusively without the
High Court having a parallel jurisdiction to entertain such
matter because all the appeal from the order of the Controller
lies to the High Court. It is further held that under the
Design Act of 2000 the High Court would be entitled to
assume jurisdiction only at the appellate stage. In this case,
a civil suit was also filed before the High Court at Delhi and
a separate application under section 19 of the Act of 2000
was filed before the Controller and against the decision of
the Controller a regular appeal was filed before the Delhi
High Court in which the issue of territorial jurisdiction of the
High Court of Delhi was cropped up. The Apex Court has
held that only the Calcutta High Court has the jurisdiction to

decide the appeal based on the statutory provision and not on
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the basis of dominus litus or situs of the appellate Tribunal or
cause of action and accordingly granted liberty to the
appellant to file an appeal before the Calcutta High Court.
18. In view of the foregoing discussion, learned
Commercial Court at Indore has erred in transferring the
civil suit and the pending applications to the Calcutta High
Court . The Commercial Court at Indore itself is competent
to decide the suit by virtue of the Commercial Courts Act
2015, hence the petition is allowed and the impugned order
23.3.2020 passed by the Commercial Court (District Court,
Indore) is set aside.

No order as to cost.

(VIVEK RUSIA)
JUDGE
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