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Law laid down

A)  Article 243Q of the Constitution
of India and Section S5 of M.P.
Municipalities Act, 1961 - The decision
whether an area can be treated as a
“transitional area” must be based on
following parameters:-

(1) Population of the area

(i1) Density of population therein

(i11)) Revenue generated for local
administration

(iv) Percentage of employment in non-
agricultural activities,

(v) Economic importance, and

(vi) Such other factors as Governor of
the State may deem fit.

B) The gazette Notification dated
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27/11/2011 — By this Notification the
government has laid down the general
parameters on the basis of which a
decision can be taken to declare an area
as “transitional area”. Thus, this is a
general notification laying down the
parameter/criteria for the said purpose.
C)  Article 243Q(2) of Constitution
and Section 5 of M.P. Municipalities
Act, 1961 — The Notification issued for
the purpose must be “area specific”. The
basic parameters laid down in the said
notification must be made applicable in
relation to a particular area. The
Notification must reflect the same.

D) Section 5 & 6 of M.P
Municipalities Act, 1961 — A combined
reading of these provisions makes it clear
that the Notification issued under Article
243Q ‘and 'Section 5 _of.Municipalities
Act- must be: relating to a 'particular

_\ Htransitional area's ‘and, * thetefore, this
“Notification is directed 'to be related to
that 'particular area' and was required to

be circulated through*newspapers which

. have circulation in the“'particular area'.

E) Rule of Law and Discretion —
The Notification issued under Article
243Q and Section“5¢of Municipalities
Act must be_based -on principles and
parameterS laid. down in the said
provisions. " It cannot be based on
unfettered discretion. If a decision is
taken without any principle or without
any rule it is unpredictable and such a
decision is the antithesis of a decision
taken in accordance with the Rule of
Law.

Significant paragraph
numbers

11,13, 15, 18, 25 .

ORDER

(Passed on this 23" day of March, 2021)

Per: Sujoy Paul, J. :

In these batch of petitions filed under Article 226 of the

Constitution, challenge is made to similar Notifications dated
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04/10/2018 (Annexure P/3), 29/09/2018 (Annexure P/4) &
02/07/2020 (Annexure P/1) issued by Urban Development and
Housing Department in exercise of power under Section 5(1)(B) of
Madhya Pradesh Municipalities Act, 1961 (37 of 1961) (in short
Municipalities Act), whereby Govt. included the areas of certain
village panchayats as Municipal Council.

2)  This Court by common order dated 21/10/2020 had set aside
the impugned Notifications by reserving liberty to the State to follow
the “due process”_and proceed afrf;sh.

3) Review _Petiﬁons-_Nd._Sl & 52--bf.- 2021 Wére filed by the State
seeking review of .s;éiic.l.commgh'.-;(_)_r_d:_cr: dated 21/ '1'(-?(_2__.020. The singular
ground taken in. .tl.le review petltlon was that a éazetté Notification
dated 27/ 11/201i was filed by the Steite_ in aforesa}id writ petitions but
while passing tl_n:e' ﬁrial order, the said Notiﬁcati:(-)n.- hés not been taken
into account. If Notification would-have been taken into account, the
fate of the matters would have been different. Since a relevant
Notification which has a bearing on the issues involved has been left
out, the matter may be reviewed. The review petitions were
entertained and order dated 21/10/2020 was reviewed and recalled.
The writ petitions were directed to be restored to their original
numbers. In turn, these matters again came up for consideration
before us.

4)  Facts are taken from WP No0.16904/2020. The petitioners are

Sarpanch of different panchayats. From newspapers, they came to
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know that Nagar Parishad (Municipal Council) is decided to be
formed in Tehsil-Kukshi, District-Dhar. The petitioners promptly sent
their representations against the formation of Nagar Parishad which
are cumulatively marked as Annexure P/1. Since Petitioners'
representations went in vain, they filed present petition contending
that impugned Notification dated 04/10/2018 is not passed as per
constitutional requirement of Article 243(Q) of Constitution of India
and Section 5 & 6 of Municipalities Act.

5)  To bolster this submission, “Shri VK Jain, learned Senior
Counsel assisted By-Shr_il Abhishek Tugnawat, _1éarned counsel placed
heavy reliance ,.Iofi" Article: 243Q. -and Secﬁb_q__S & 6 of the
Municipalities Act. It is submitted that -

(i) no order for disestablishment of any Villza'gel was ever passed
under Panchayat +“Raj and - Gram Swaraj" '_A.dhiniyam, 1993
(Adhiniyam), :

(i1) no Notiﬁcatio_n_ under . Section 126 of Adhiniyam for
disestablishment of any Gram Panchayat was ever issued,

(i11) no opportunity of filing objections or hearing was ever
afforded to the residents of any village,

(iv) no consequential order was ever passed under the
Adhiniyam,

(v) no Notification as required under Article 243-Q of the
Constitution of India and Section 5(2) & (6) of Municipalities Act
was ever issued,

(vi) the Notification dated 27/11/2011 by no stretch of

imagination can be said to be a Notification in consonance with

Article 243-Q and Section 5(2) of Municipalities Act because :-
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(a) The said Notification does not fulfill the requirement of
proviso to Article 243-Q of the Constitution and Section 5(2) of
Municipalities Act.

(b) The said Notification does not mention the name of any
village and other necessary details.

(c) By said Notification, no Gram Panchayat was
disestablished.

(d) The Notification dated 27/11/2011 at the most can be
treated to be a guideline for declaring any area as “transitional area”
subject to fulfillment of other standards.

(e) “Transitional area” cannot be established unless Gram
Panchayat is disestablished. A separate Notification for declaring the
area as transruonal area’” 1s required to be estabhshed In absence of
any declaratlon/Natlﬁcatlon bemg 1ssued elther todisestablish any
Gram Panchayat or to declare any area as transmo_nal area”, the
petitioners got ne-opportunity of ﬁhng objection.

6) Shr VK Jaln learned’ Senlor Counsel placed reliance on the
order of this Co__art dated 16/03/2012 passed in WP- No.910/2012 filed
with the return and urged. that-this-judgment.does not approve the
stand of the respondents. In the said case, there was a Notification
declaring particular area as “transitional area”, while in the present
case there exists no such Notification. Lastly, by placing reliance on
the judgment of Supreme Court reported in AIR 2018 SC 2352
(Champa Lal vs. State of Rajasthan & Ors.), the petitioners urged
that the impugned Notification runs contrary to the principles laid
down by Apex Court in the case of Champalal (supra). In support of
the aforesaid contention, the petitioners have filed written synopsis.

7) Sounding a contra note, Shri Vivek Dalal, learned Additional
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Advocate General for the State submits that a plain reading of
Notification dated 27/11/2011 shows that it fulfills the constitutional
and statutory requirement of Article 243Q and Section 5 & 6 of
Municipalities Act. By placing reliance on the definition of “Gram
Panchayat” and “village” mentioned in the Panchayat Act, learned
AAG urged that argument regarding violation of Section 126 of
Panchayat Act is misconceived and without any basis. The argument
advanced by petitioners is regarding disestablishment of Gram
Panchayat, Wher_eas Section 126 deals with disestablishment of
village. The co_nst-ifﬁ-tiongl_ and statut&y.-rec’{uire;hent of Municipalities
Act was taken c,a}r_é' of while, issuing: Notiﬁcat'i'b-pf _élétted 27/11/2011.
All necessary -péfameters we'r:e"il-e.liil.’down in tllis Notification in
consonange With' the aforesdid 're(llu'ir_ement of :12:1\-)vl. The impugned
Notifications v&{e::ré passed in furtherance of ﬁrévious Notification
dated 27/12/2011. Hence, no-fault-can be found in the impugned
Notifications. It is pointed out that this Court in WP No0.910/2012 has
not interfered with the Notification. Hence, no interference is
warranted in these batch of petitions.

8)  No other point is pressed by learned counsel for the parties.

9) We have bestowed our anxious consideration on rival
contentions and perused the record.

10) The pivotal question for determination is whether the
Notification dated 27/11/2011 can be said to be a Notification which

fulfills the requirement of Article 243Q of the Constitution and
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Section 5(2) and Section 6 of the Municipalities Act.

11) Article 243Q of the

Constitution and Section 5 of

Municipalities Act are reproduced hereinunder in a tabular form.

Art. 243Q of the Constitution

Sec. 5 of Municipalities Act

(1) There shall be constituted in every
State,

(a) a Nagar Panchayat (by whatever
name called) for a transitional area,
that is to say, an area in transition
from a rural area to an urban area

(b) a Municipal Council for a smaller
urban area; and

(¢) a Municipal Corporation for a

larger urban area, in accordance wzt}r'_

the provisions of this Part:s. - =
Provided that a Mumczpakﬂf under
this clause may not be~ constz‘tuted in
such urban area or. part the:reof as the
size of tlle area -and the mumctpgil
services bemg pmsz‘Zed or proposed to-
be provzd'edl by an zndustrzal
establishment ln ‘that area and such
other factors.as he, may deem fi t\n-by
public notification,’ Specyﬁz to be an
industrial township,
(2) In this article, a transitional area,

a smaller urban area or.alarger urbans
area means such area as the Governor~over such area shall continue

may, having regard to the population
of the area, the density of ‘the
population  therein, the revenue
generated for local administration, the
percentage of employment in non
agricultural activities, the economic
importance or such other factors as he
may deem fit, specify by public
notification for the purposes of this
Part

12)

5. Constitution of Municipal Councils
and Nagar Parishad -

(1) There shall be constituted-

(a) a Municipal Council for a smaller
urban area; and

(b) a Nagar Parishad for a
transitional area, that is to say an
area in transition from a rural area to
an urban area.

Provided that a Municipal Council or
a Nagar Parishad, as the case may be,
may not be constituted in such urban
area or part thereof as the Governor
may, having regard to the size of the

larea and the municipal services being

\provided or proposed to be provided
\by an industrial establishment or a
‘group of such establishments in that
\area and such other factors as he may
deem fit, by public notification specify
\to be an industrial township :

Provided further that when an area is
notified to be a transitional area, the

\ Gram panchayat having jurisdiction

to
\function until a duly elected Nagar
Panchayat is constituted under this Act.

(2) In this section, 'a smaller urban
area' or 'a transitional area' means
such area as the Governor may, having
regard to the population of the area,
the density of the population therein,

the revenue generated for local
administration, the percentage of
employment in non-agricultural

activities, the economic importance or
such other factors, as he may deem fit,
specify, by public notification for the
purposes of this Act.

(3) Omitted.

(Emphasis Supplied)

Section 6 of the Municipalities Act is also relevant for decision
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of the matter which reads as under:-

“6. Procedure for publication of notifications.

Every notification under Section 5 [or Section 5-A] shall
be published in the Official Gazette and in at least one Hindi
newspaper having circulation in the area to which it relates and
also by posting a copy thereof-

(a) in a conspicuous place in the office of the Collector;

(b) in a conspicuous place in the office of the Municipality, if any,
affected by the notification, and

(c) in such conspicuous place in the area affected by the
notification as the Collector may deem fit.”

(Emphasis Supplied)

13) The Gazette Notification dated 27/11/2011 reads as under:-
1:[‘6?4 Y C{ I NI \Y?J
- ~ (e
v’ mfaasr\r q m&m
BHID 584 ; Hmm HITEN, |¢1|ch 27 |<w+e|< 2011 — Y 6, 9125 1933

, Wﬁ#ﬁﬁmﬁwzoﬂ

an‘é?{irvn % 64— TH—1—19—2009—ICRTE—3 Y HTRqu%rrcm
w@ﬁwmma%amsﬁwqﬁwﬁfﬁwwmﬁamﬁm
TR @ R T 8 Td WeuaRr R et T

w@ﬁwwsea%am?ﬁwﬁwhﬁﬁmmﬂﬁuéaa%ww
T

!

2. T  WIHR BRI 1%4?? mﬁ ol e gER TR
IRy / TRUIfAHT /TR T @& T8 &1 HIUGUS OFRi@l & 3R WX
R fuiRa faear s g -

TR uReg - 20,000 ¥ 3AfTH 50,000 H HH STAAET
TRYTfeTehT — 50,000 ¥ 3AfTH 3,00,000 F HH STTGRT
TR urfereT g — 3,00,000 ¥ 3FfIPH TG

D Al GBHURN &5 @ Tod gg = Agus & g
AP T —

1. STTERET 20 B9TR | 6 F 8l, 394 4 ST &I 60 Hfoerd
O TG 8l

2. ypxomdE e § Y gar wfafafden denfoq & qem g9
wfafafar o 50 ufderd SHE@T SRIRG 3,

3. gRafdd 89 arell g &1 WI & IoRd HH 4 HH ®9I 10
AR ufay &,

4. UHROTI e § Rerd gt waui § 9 30 ufoRrd waq |ufea
& gRfY # e &1 il g7 aiffd ST Hou 4800.00 ©U A HH T T,

5. GHROTEE R & [ &3 # ofdl uer fBar i <@ g,
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6. BRI BT # o arel IofR, U] dINR, 3TI—UTd & 3
M AR B Jol T H 31 Toa < arel &,

7. UM UARIT BT @ BT ¥aq BT ARy, NH dH W BH 10
HHAR] 98 Td AR 15 UM 95b PR TP,

8. UIRUIEM el H g HsHl B TS @ 30 Ui
SD /Aol gadh! BT =MfR,

9. gd =aaRem & o Mo & AfddaR e § faga @™
T &,

TSR] & [T & A4 F TAT QAR
Tl ed. uRER, Ugd Hfed

14) Article 243Q is part of Chapter IX-A of the Constitution which
was inserted by Constitution (74" amendment) (Act 1992) w.e.f.
01/06/1993). This part_ _deal_s with. various facets of municipalities
including its_ con_-sti't_uti(_)n, .-c__om_posi‘Fi_ofl? fcsérvation of seats, power/
authority and respons1b111ty of .l’I_l_un.iQiP_a.li:[y etc %
15) The pall'ti‘e:s,: are at loggerheads on th T aspéét whether
Notification dated 27/11/2011 can be. treated to'_':'be a Notification
issued under Artiql'é 243Q of Cénétitutién. A café:t”i:ll teading of Article
243Q(2) shows -t.h'a‘.[ following parameters are reiQuired to be taken into
account while issuing the Notiﬁcation;— |

(1) population of the area

(1) density of population therein

(i11) revenue generated for local administration

(iv) percentage of employment in non agricultural activities

(V) economic importance

(vi) such other factors as Governor of the State may deem fit.

The argument of State is that all these parameters were taken

note of while issuing the Notification dated 27/11/2011 and hence,
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impugned Notifications are in accordance with law.

16) Indisputably, the necessary parameters were taken note of while
issuing the Notification dated 27/11/2011. Interestingly, in this
Notification, the Government itself mentioned that certain laid down
parameters are required to be fulfilled for the purpose of establishment
of a “transitional area”. A microscopic reading of this notification
dated 27/11/2011 makes it crystal clear that this is a general
Notification whereby only parameters for establishment of a
'transitional area' have been laid dewn. It is not area specific. In other
words, the State hée-maQe endeavoul-‘-‘to- reduce 1n writing the relevant
parameters ﬂowing;':frefn Article.243Q and Sect'i'e-r_lf_S__. of Municipalities
Act in order to- eesure that whenever a “transitienal area” is to be
constituted, the eecessary par'a“rhétefs’la_id down c:a:n- Be applied. In our
opinion, this Netiﬁcation dated 27/11/2011 1is ; geﬁeral Notification
whereby basic parameters have-been-laid ‘down for establishing a
'transitional area'.

17) Whether this Notification fulfills the requirement of Article
243Q of the Constitution and whether on the strength of this
Notification, the impugned Notifications can sustain judicial scrutiny
is the core issue.

18) Sub Article 2 of Article 243Q talks about necessary parameters
which have been certainly taken care of while issuing the Notification
dated 27/11/2011. However, the language employed in Sub Article 2

shows that transitional area means 'such area' as the Government may
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after considering the aforesaid parameters, 'specify' by public
Notification for the purpose of this Act. Thus, the provision makes it
obligatory that such Notification must be “area specific”.

19) Section 5 of Adhiniyam is almost verbatim reproduction of
Article 243Q in the statute book of Municipalities Act except second
proviso to Clause b of Sub-Section 1 of Section 5 of the
Municipalities Act. This Court has taken note of this aspect while
passing order in WP No0.910/2012 decided on 16/03/2012.

20) Pertinently,_ Section 5, SA of the Mimigipalities Act became part
of statute bo_ok-._p.ursugn‘t to' ‘an --aimen'dr_ne'r_.lt- incorporated w.e.f.
30/05/1994. On xhé':'séﬁle date; certain words We'r-_ef_i__.rfserted in Section
6 of the Municip_a.l.ities Act. -

21) Section 5. of Municip%ilifieé Act deals w1th “‘constitution of
Municipal Cour_1:ciis and Nagar Parishads”. As ril-ot.icéd, Sub-Section 2
of Section 5 is almost analegousto. Article 243Q(2) of the
Constitution. Section 6 prescribes the procedure for publication of
Notification under Section 5 or Section 5A of the Municipalities Act.
This provision, in no uncertain manner makes it clear that “every
Notification” under Section 5 needs to be published in the official
gazette and in hindi newspaper having circulation in the area to which
it relates. A combined reading of Section 5(2) and Section 6 leaves no
room for any doubt that the Notification issued under Sub-Section
5(2)/Article 243Q of the Constitution must be an area specific

Notification.
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22) The law makers, who have drafted Sub-Section 6, in our view
were clear in their mind that every Notification issued under Section 5
must take care of necessary parameters mentioned herein-above and it
must be 1ssued and relate to the area for which it is issued. Thus, we
find force in the argument of counsel for the petitioners that the
Notification dated 27/11/2011 is a general Notification which only
lays down the basic parameters for the purpose of constitution of a
“transitional area”. The constitutional and statutory requirement is to
1ssue specific No‘_[iﬁcation relating to a parti_cular area by taking into
account said pararﬁetefs_ in the fact siﬁiatioﬁ of the particular area.

23) In the case of Champqlq!_ (supra), the Apex ‘Court opined as
under:- N :

“8. It is'declared under Article 243Q(2) that the expressions “a
transitional area”,.“a smaller urban area” and ‘a larger urban area”
(hereinafter eollectively referred to as “AREAS™) would mean such
areas as may-be.specified by the Governor by a public notification
for the purpose of Part IX A of'the Constitution of India. Article
243Q(2) further obligates:the Governor to have due regard to the
various factors mentioned therein before specifying the AREAS i.e.
population of the area, the density of the population, the revenue
generated in the area for local administration, percentage of
employment in non-agricultural activities, the economic importance

or such other factors as he may deem fit.

9. It, therefore, appears from the scheme of Article 243Q(2) that the
Governor is not free to notify ‘“AREAS’ in his absolute discretion
but is required to fix the parameters necessary to determine whether
a particular AREA is a transitional area or a smaller urban area or a
larger urban area with due regard to the factors mentioned above. It
is implicit that such parameters must be uniform for the entire State.
It is only after the determination of the parameters, various
municipal bodies contemplated under Article 243Q(1) could be
constituted.

(Emphasis supplied)

24) In this judgment, the Apex Court poignantly held that areas
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would mean such areas as may be specified. Great emphasis is laid by
Apex Court about requirement of specifying the 'area'. The parameters
were required to be applied in relation to “particular area” as a
transitional area or a small urban area or a large urban area. Hence,
there is no cavil of doubt that the Notification dated 27/11/2011
cannot be said to be an area specific Notification which fulfills the
requirement of law and on the strength of this Notification dated
27/11/2011 whereby only general parameters were laid down, the
impugned Notiﬁc_ations cannot be. given Stamp of approval.

25) The dec_isioh .of the governmerit fo_r"eon'_sﬁtuting a “transitional
area” cannot be,llb.é:'sed. on unfettered .:'discretior'l.-_ f_II_.ldeed, it must be
guided by parame;[ers laid doxﬁx;ri: iﬂI:Article 243Q_ of Constitution. If
decision is takee- without coﬁéideﬁn’g any princ:ilel-el and parameters,
such a decision :i's. antithesis of a decision takee .-in'- accordance with
law. Douglas J. in United-States-vs. Wunder Lich (342 US 98
(1951)) opined that 'law has reached its finest moments when it has
freed man from the unlimited discretion of some ruler........ where
discretion is absolute, man has always suffered.' This observation of
Douglas J. was quoted with profit by constitution Bench of Supreme
Court in 2012 10 SCC Page 1 (Natural Resources Allocation, in
reference, Special Reference No.l of 2012). Similarly, it was held
that Rule of Law may be said to be the sworn enemy of caprice.
Discretion, as Lord Mansfield stated it in classical terms in Wilkes (R.

vs. Wilkes) 98 ER 327. Since in the instant case, the impugned
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Notifications are passed without testing the factual matrix of areas in
question on the relevant parameters which were laid down in the
Notification dated 27/11/2011, the impugned decision cannot be said
to be taken based on relevant parameters.

26) This is trite that while interpreting a constitutional/statutory
provision, due care must be taken to give meaning and interpretation
to every word used and employed in the provision.

The Courts always presumed that the legislature inserted every
part of statute for_ a purpose and the 1egi§1ati_ve intention is that every
part of the sta_tute. .éhoul_d_ have effe&.- .(Se'e._'_J.K; Cotton Spinning &
Weaving Mills Clo_.":L;t.l. Vs. St_a{e_ of UP (AIR 1961 SC 1170), Shri
Mohamm,adAlil_cizan vs. Commissioner of Wealth Jax (ALR 1997 SC
1165), Dilwar B;lbu Kurane vs. Stété of Mahara;sh-tfa (AIR 2002 SC
564), Ramphal Kundu vs. Kamal Sharma (AIR- 2.00-4 SC 1039). This
is equally settled that legislature-is-deemed.not t0 waste its words or to
say anything in vain. (See:Quebec Railway, Light, Heat & Power Co.
v. Vandry, (AIR 1920 PC 181), Union of India vs. Hansoli Devi
(AIR 2002 SC 3240). Patanjali Shastry, C.J.I. held that it is not a
sound principle of construction “to brush aside words” in a statute as
being in apposite surplusage, if they can have appropriate application
in circumstances conceivably within the contemplation of the statute.
In Hill vs. Williams Hill (1949) 2 ALL ER 452 (HL) referred to in
Bherulal Parakh vs. Mohadev Das Maya, AIR 1959 SC 781, it was

ruled that “the rule that a meaning should, if possible, be given to
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every word in the statute implies that, unless there is good reason to
the contrary, the words add something which would not be there if
words are left out.” (See also: AIR 1975 SC Page 43-Umed vs. Raj
Singh).

27) Section 6 mandates that Notification issued under Section 5
needs to be published in the gazette and in the Newspaper having
circulation in the area to which it relates. A conjoint reading of Article
243Q(2) of Constitution and Section 5 & 6 of Municipalities Act leads
us to the conclusi_on that the-legi;lative intept behind said provisions
was to apply af_o.resaid_ 'parametefs”- in "r_ele’;ﬁon toa “particular
transitional area’’ and iésue Notlﬁcatlon in relati'br-_lftf.) the'said area and
circulate itin the ééid area as pé:r "t:f;e".:.pfocedure pre-_scrib.ed.

28) In view (;f foregoing 'éﬁalyéié, the questi:o:ﬁ framed must be
answered agaiI}St | the State. In our view, t1:1-e .- Notiﬁcation dated
27/11/2011 was not area.speeifie-and Said Notification cannot be a
reason to sustain the impugned Notifications dated 04/10/2018,
29/09/2018 & 02/07/2020 challenged in these petitions. At the cost of
repetition, in our view general notification dated 27/11/2011 does not
fulfill the requirement of law. Admittedly, in the impugned
notifications there exists no consideration of necessary parameters for
declaring the areas as 'transitional areas'. In absence thereof,
impugned notifications became vulnerable. Consequently, all the
Notifications dated 04/10/2018, 29/09/2018 & 02/07/2020 are set

aside. The respondents/State shall be at liberty to follow the “due
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process” and proceed afresh in the matter.
29) The writ petitions are disposed of.

30) A copy of this order shall be placed in the record of connected

matters.
(SUJOY PAUL) (SHAILENDRA SHUKLA)
JUDGE JUDGE
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