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HIGH COURT OF M.P. BENCH AT INDORE

W.P. No0.6624/2018
(Mahesh Palod V/s. Assistant Commissioner (License) & Ors.)

Indore dt :-28.02.2019

Mr Ayush Jain learned counsel for petitioner .

Mr Aniket A Naik learned counsel for respondents.

Heard.

2. The petitioner has filed the present petition being
aggrieved by order dated 26.4.2017, passed by the Asst.
Commissioner (License) Municipal Corporation, Indore,
(Respondent no.1) whereby the application submitted by
him in order to obtain Money Lenders licence under
section 11-B of the Madhya Pradesh Money-Lenders Act,
1934, has been rejected.

3.  Facts of the case in short are as under :-

The petitioner is permanent resident of Indore and
the Municipal Corporation Indore is body incorporated
under the provisions of Municipal Corporation Act, 1956,
represented through Commissioner. According to the
petitioner, in the year 2007-08 and 2008-09 he had a
license to do the money lending business Thereafter, he
submitted an application on 24.01.2014, before the
respondents for obtaining the registration certificate of
money lending license . Thereafter, he again submitted an
application on 01.08.2015 in prescribed format along with
the requisite fee. Thereafter, he visited the office of

respondents and also served a legal notice. Despite of the
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aforesaid, when his application was not considered he
filed a Writ Petition No.6259/2016 before this high court .
By order dt.9.9.2016, the writ petition was disposed of with
a direction to the respondents to consider the application
in accordance with law. In compliance of the order of the
High Court, the petitioner again submitted a
representation and finally by impugned order dated
26.4.2017, the respondent No.1 has rejected the application
due to registration of three criminal cases against him.
Hence, the present petition before this court.

4. The petitioner has assailed the impugned order on
the ground that under Section 11(B) of the M.P. Money
Lenders Act, 1934, every person who carries or intends to
carry the business of money lending is required to get
himself registered by submitting an application to the
registering authority of that area. There is no requirement
of character certificate and there is no discretion left to the
registering authority to reject the application. Therefore,
the learned registering authority on an exterior
consideration has wrongly rejected the application. The
petitioner is having fundamental right to do the business
and the impugned action of the respondents is in violation
of Article 14, 21 and 41 of the Constitution of India.

5. The respondents have filed a return by submitting
that initially the Tehsildar was a competent authority to
issue money lending license. Thereafter, by way of Madhya

Pradesh Money-Lenders (Amendment) Act, 2000, word
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‘Tehsildar’ has been replaced by ‘Registering Authority’
and as per the definition of registering authority the
Municipal Corporation has been made registering
authority for urban areas. A brief note was prepared by the
committee and forwarded to the Secretary Mayor-in-
council vide letter dated 9.10.2017. Thereafter, the Mayor-
in-council has passed the Resolution No.81 on 10.10.2017,
approving the mandate and the brief prepared by the
committee for grant of license under Madhya Pradesh
Money-Lenders Act, 1934. Thereafter, vide order dated
2.4.2018 the Municipal Corporation has delegated power to
issue the license to the respondent No.1.

6. It is further submitted that the Municipal
Corporation by way of Resolution has proposed that no
license be issued to any money lenders who has a negative
character (criminal antecedents) verified by the police.
The petitioner applied for issuance of grant of money
lending license and thereafter, the respondents have
requisitioned information for his character verification
from the Station In-charge Police Station, Sanyogitaganj.
The police Sanyogitaganj vide letter dated 4.4.2017, has
informed that there are 3 criminal cases are pending
against the petitioner in the matter of extortion, voluntary
causing hurt trespass and criminal intimidation for
recovery of loan amount. Since the petitioner is not having
the character certificate issued by the police therefore, the

respondents have rightly denied the license to him. It is
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further submitted that if the impugned order is set aside
that would amounts to setting aside the Resolution dated
14.11.2017, passed by the Mayor-in-council, which is not
permissible under Article 226 of the Constitution of India.
The petitioner is also having remedy under Section 403 of
the Municipal Corporation Act to file an appeal before the
appellate committee. Hence, the petition is liable to be
dismissed.

7. Mr Ayush Jain Learned counsel appearing for the
petitioner argued that petitioner is having fundamental
right to do the business of money lending. As on today, he
has not been convicted in any of the offence punishable
under the IPC or M.P.Money-Lending Act hence, he
cannot be labelled of a person having negative character.
Even otherwise, the registering authority is only required
to maintain a register of the persons who are engaged in
the money lending business. The Municipal Corporation is
not having any authority to pass a resolution contrary to
the provisions of the Money Lending Act. The statute
nowhere give discretion to the registering authority to
reject the application. The statute should be read as it is
and even the court cannot reframe the legislation by
putting certain conditions for issuance of the license. Even
if the resolution is passed by the MIC same is no-nest,
suffers from colourable exercise of power. In support of his
contention, he has placed reliance over the judgment

passed by the Apex Court in the case of Kerala
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Samsthana Chethu Thozhilali Union V/s. State of
Kerala & Ors., (2006) 4 SCC 327 in which the Apex Court

has held that when any criteria is fixed by the statute or by
a policy and attempt should be made by the authority
making the delegated legislation in conformity therewith ,
subordinate legislation cannot travel beyond the preview
of the act . He has further placed reliance over the
judgment passed by the Apex court in the case of St.

Johns Teachers Training Institute V/s. Regional

Director, national Council for Teacher Education &

Anr., (2003) 3 SCC 321 in which it has been held that the

power to make subordinate legislation is derived from
enabling act and it is a fundamental that delegate on
whom such power is conferred as to act within the limits of
the authority conferred by the act.

8. Shri Aniket Naik, learned counsel appearing for the
respondents emphasised that the petitioner is facing
criminal cases in which charges under the provisions of
IPC are against him as he was found indulging into the
criminal activities for recovery of the loan amount . The
Municipal Corporation has passed a resolution prescribing
certain conditions for grant of the license within its
domain. Under Section 366 of the Municipal Corporation
Act, permission of Commissioner is necessary for doing of
any trade and business under the license issued by him in a
prescribed format. The Municipal Corporation is

competent to pass a resolution to regulate the provision of
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Municipal Corporation Act and the Rules framed therein.
The application of the petitioner has been rejected on the
basis of resolution passed by the Mayor-in-Council and if
the impugned order is set aside that would amounts to
quashing the resolution of the MIC, which is not
permissible under Article 226 of the Constitution of India.
The Municipal Corporation in the interest of general
public has taken a decision to get verified the criminal
antecedents of the person applying for money lending
license. In order to save innocent public from the clutches
and atrocities of money lenders for recovery of the loan,
such a decision cannot be said to be an arbitrary decision.
In support of his contention, he has placed reliance on the
decision of the Apex Court passed in a case of

Maharashtra State Board Transport Corporation V/s.

Mangrulpir Jt. Motor Service (P.) Ltd., & Ors., 1971 (2)

SCC 222 in which it has been held that in considering the
public interest if the Regional Transport Authority would
find that the answers furnished by the applicant are not
full and complete, it will be constricting the exercise of
power of the Regional Transport Authority by denying it
authority to ask for additional information for full and
detailed consideration of the applications in the interest of
the public, no hard and fast rule can be laid down as to
how the RTA would act and what limitation of their power
will be. He has further placed reliance over the judgment

passed by the Apex Court in the case of Indian Hotel and
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Restaurant Association & Anr. V/s. State of

Maharashtra & Anr. reported as (2016) 15 SCC 330 in

which the Apex Court has held that the condition relates
to the verification of criminal antecedents of the
candidates is absolutely necessary in order to engage them
to the post of security guard. He has also placed reliance

over the judgment passed in the case of M.J. Shivani &
Ors. V/s. State of Karnataka & Ors. Reported as 1995 (6)

SCC 289 wherein it has been held that the licensing
authority is conferred with the discretion to impose such
condition by notification or order having statutory force or
conditions emanating there from as a part thereof as are
deemed appropriate to the trade or business as the
operation of video games poses a danger to the public
peace and order and safety but the public will fall a prey to
gaming where they always stand to loose in playing the
case of chance. Therefore, the restriction is imposed
cannot be said to be arbitrary and unreasonable. It could
be gathered from the provisions of the Act and Rules and
the total consideration of the relevant provisions in a
notification or order or condition of the license.

9. Shri Naik, learned counsel for the respondents has
also urged that the Rules framed under United State of
Gwalior, Indore and Malwa (Madhya Bharat)
Moneylenders Act, Samvat, 2007, are still continued to
apply under the M.P. Moneylenders Act, 1934, in which

there is a provision of cancellation of the license.
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Therefore, once the authority has been given power to
issue the license, the same authority is having power to
cancel and also deny the license. Hence, the petition is
liable to be dismissed.

10. | have given anxious consideration to the rival
submissions of the learned counsels for the respective
parties, peruse the record, provision of relevant acts and
rules and judgments, mention above .

11. The Madhya Bharat Money-Lenders Act, 1934 is an
Act incorporated to regulate and control the transaction of
money lending business in Madhya Pradesh . Earlier the
Madhya Bharat Money lenders Act, Samvat, 2007 was in
force along with the Rules framed thereunder. Under
Section 11-A every registering authority shall maintain a
register of money-lenders in such a form as may be
prescribed. Section 11-B provides for registration of money-
lenders and issuance of registration certificate. For the
ready and better interpretation Section 1A and 1B are
reproduced below :-

“[11-A]. Register of money-lenders.- (1)
Every [Registering Authority] shall maintain
a register of money lenders in such form as
may be prescribed.]

(2) Such register shall be deemed to be a
public document within the meaning of the
Indian Evidence Act, 1872 (I of 1872), [xxx].

11-B. Registration of money-lenders and
registration certificate.-(1) Every person
who carries on or intends to carry on the
business of money lending shall get himself
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registered by an application made to the
Registering Authority of that area in which
he carries on or intends to carry on such
business and, on such registration, the
Registering  Authority shall grant a
registration certificate to him in such form as
may be prescribed :

Provided that no person being a firm or
partner of a firm of moneylenders shall be so
registered except upon production before
the Registering Authority of a certified copy
of an entry showing such person as the firm
or partners, as the case may be, made in the
register of firms under Section 59 of the
Indian Partnership Act, 1932 (No. 9 of 1932) :

Provided further that no registration
certificate shall be granted to carry on the
business of money lending in the Scheduled
Areas referred to in clause (1) of Article 244
of the Constitution.

(2) The application made under sub-section
(1) shall be in writing and shall specify the
area in which the applicant carries on or
intends to carry' on the business of money
lending and such other particulars as may be
prescribed.]

12. Under Section 1B of the Act of 1934, it is incumbent
upon every person who carries or intends to carry the
business of money lending to get himself registered by an
application made to the registering authority of that area
in which he carries or intends to carry on such business
and on such registration, the registering authority shall
grant a registration certificate to him. As per definition of
1nA and uB there is mandatory requirement of

maintenance of register of money-lenders and it is
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incumbent upon every person to get himself registered by
an application made to the registering authority. On such
registration, the registering authority shall grant a
certificate of registration to him. It is important to
mention here that no rules have been framed under the
Money Lending Act, 1934, prescribing the procedure for
grant of license. No conditions for grant of licence have
been prescribed under Section 11B. The certificate issued
by the Tehsildar prior to the commencement of Madhya
Pradesh Money-Lenders (Amendment) Act, 2000 has been
saved and shall in continue to be in force for the period it
was granted. Section 1F prescribed the power to carry on
the business without registration of certificate, but it does
not prohibit or invalidate or isolate the transaction of
money-lending. There is a provision of penalty for
contravention of the provision of Section 2A and Section
3(1)(c) of the Act of 1934. No suit for recovery of loan
advance by the money lender shall proceed in civil court
until he holds the valid registration certificate if he is
carrying on a business of money lending. Therefore, the
registration and certificate is required to do the business of
money lending and to file a civil suit for recovery of the
loan amount.

13. Section 1C mandates that person who makes
application under Section 1B shall pay the prescribed
registration fee. As per sub-section 2 a registration made at

the request of applicant be granted for a one year or two
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years. Therefore, as per co-joint reading of Section 11B and
sub-section 2 of 11(c), the registration certificate issued at
the request of applicant can be granted for a period of one
year or two years. There is a mandatory condition for grant
of registration certificate, but that is after registration by
registering authority. As per sub-section 1 of Section 11B,
after the receipt of the application from any person, the
registering authority of that area on such registration shall
grant a registration to him. Therefore, there is no
mandatory condition for registration, but after
registration, it is mandatory to issue registration
certificate. Otherwise, the law makers would have directly
provided that upon receipt of an application, the
registering authority shall issue a registration certificate.
Therefore, under Section 1B, it is always a discretion of
registering authority to issue a certificate or not, therefore,
the contention of the learned counsel for the petitioner is
hereby rejected that upon receipt of the application, it is
mandatory for the registering authority to issue a
certificate, without imposing any condition.

14. Initially, the Tehsildar was a registering authority.
Thereafter, the said word Tehsildar has been replaced by
the word registering authority and the registering
authority has been notified as per the size of local area.
The Municipal Corporation has been made the registering
authority for the urban areas. As per Section 7 of the

Municipal Corporation Act, 1956, there shall be a
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constituted Municipal Corporation for a larger urban area
in accordance with the provision of the Act. The
Commissioner is one of the Municipal authorities under
Section 6(d) of the Municipal Corporation Act, charged
with carrying out with the provision of this Act.

15. Section 54 of the Municipal Corporation provides the
provision of appointment of Commissioner by the State
Government for the period of 5 years. Section 55 of the
Municipal Corporation gives power to the Commissioner
being a pre executive officer.

16. Chapter 8 of the Municipal Corporation Act, deals
with the general provision for carrying on the Municipal
administration and under Section 366, whenever it is
prescribed by wunder this Act that permission of
Commissioner is necessary for doing any act, such
permission shall be in writing. Every license and written
permission granted under this Act shall be signed by the
Commissioner. Sub-section 5 of Section 366 provides that
any license or written permission granted under this Act or
any under Rules or any bye-laws made thereunder at any
time could be suspended or revoked by Commissioner if
any of its condition or restriction is infringed or breached.
The power to suspend and revoke has also been granted
under sub-section 6 of Section 366.

17. Since the money-lending is a business within the area
of any Municipal Corporation therefore each Municipal

Corporation is having right to control the manner of the



——-13--- W.P.No0.6624/2018

business, therefore, the Corporation is also having power
to prescribe the conditions to do the said money-lending
business. Municipal Corporation Indore has imposed one
of the condition for declaration of a character verification
by the applicant before starting the business of money
lending which cannot be said to be arbitrary and contrary
to the provisions of Money Lending Act and Municipal
Corporation Act.

18. When the Municipal Corporation has been made the
registering authority, under the M.P. Money Lenders Act,
1934, for issuing the certificate then the Municipal
Corporation is bound to act under the provisions of Muni-
cipal Corporation Act, 1956, Rules and Bye-laws. Under
Section 69(4) of the Municipal Corporation Act, any
power, duties, function conferred upon the Corporation by
this Act may be exercised by any Municipal Officer em-
powering him in writing in this behalf under Section 69(3)
subject to the approval of sanction of the Corporation or
Mayor-in-council, entire execution power for the purpose
of carrying out the provision of Act vest in the Commis-
sioner. Therefore after becoming registering authority by
virtue of power conferred under section 69 (3) and (4), the
mayor-in-council by resolution dated 10.10.2017 and
14.11.2017 has appointed respondent No.1 as registered au-
thority. By way of resolution it has also been resolved that
the Money Lenders is required to deposit the fee for regis-

tration under the Money Lenders Act and separate fee to
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obtain a trade license under the Municipal Corporation

Act. Therefore, even if under the M.P. Money Lenders

Act,1934 there is no condition for obtaining a money lend-

ing license, but in order to do the business or trade under

the Municipal Corporation Act,1956 the Municipal

Corporation is certainly competent to impose the condi-

tions in the public interest.

In the case M.]. Sivani v. State of Karnataka, reported in

(1995) 6 SCC 289, it has been held that :

19. The licensing authority, therefore, is con-
ferred with discretion to impose such restrictions
by notification or order having statutory force or
conditions emanating therefrom as part thereof
as are deemed appropriate to the trade or busi-
ness or avocation by a licence or permit, as the
case may be. Unregulated video game operations
not only pose a danger to public peace and order
and safety; but the public will fall a prey to gam-
ing where they always stand to lose in playing
the games of chance. Unless one resorts to gam-
ing regularly, one can hardly be reckoned to pos-
sess skill to play the video game. Therefore, when
it is a game of pure chance or manipulated by
tampering with the machines to make it a game
of chance, even acquired skills hardly assist a
player to get extra tokens. Therefore, even when
it is a game of mixed skill and chance, it would
be a gaming prohibited under the statute except
by regulation. The restriction imposed, therefore,
cannot be said to be arbitrary, unbridled or un-
canalised. The guidance for exercising the discre-
tion need not ex facie be found in the notification
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or orders. It could be gathered from the provi-
sions of the Act or Rules and a total considera-
tion of the relevant provisions in the notification
or order or conditions of the licence. The discre-
tion conferred on the licensing authority, the
Commissioner or the District Magistrate, cannot
be said to be arbitrary, uncanalised or without
any guidelines. The regulations, therefore, are
imposed in the public interest and the right un-
der Article 19(1)(g) is not violated.

20. It is true that the owner or person in
charge of the video game earn livelihood assured
under Article 21 of the Constitution but no one
has the right to play with the credulity of the
general public or the career of the young and im-
pressionable age school or college-going children
by operating unregulated video games. If its ex-
hibition is found obnoxious or injurious to public
welfare, it would be permissible to impose total
prohibition under Article 19(6) of the Constitu-
tion. Right to life under Article 21 does protect
livelihood, but its deprivation cannot be extended
too far or projected or stretched to the avocation,
business or trade injurious to public interest or
has insidious effect on public morale or public
order. Therefore, regulation of video games or
prohibition of some video games of pure chance
or mixed chance and skill are not violative of
Article 21 nor is the procedure unreasonable, un-
fair or unjust.

19. The Corporation has rightly decided to obtain the
following documents in order to grant the registration
certificate to do the business of money lending :-

DRI TR Uifrs A s=<i
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20. The petitioner has not challenged the such resolution
in this writ petition. Not only the Municipal Corporation,
Indore, but the Municipal Corporation, Gwalior and
Jabalpur have also passed the similar type of resolution for
grant of money laundering licence.

In case of Maharashtra State Road Transport Corpn. v.
Mangrulpir Jt. Motor Service (P) Ltd., reported in (1971)
2 SCC 222, the apex court has held as under:

19. In deciding the question of power of the Regional
Transport Authority to call for further information it
has to be borne in mind that the Regional Transport
Authority shall, in considering an application for per-
mit, have regard among other matters to the interests
of the public generally, the advantages to the public of
the services to be provided, the adequacy of other pas-
senger transport services, the operation by the applic-
ant of other transport services including those in re-
spect of which applications from him for permits are
pending, the benefit to any particular locality or local-
ities likely to be afforded by the service. Therefore in
considering public interest if the Regional Transport
Authority would find that the answers furnished by
any applicant are not full and complete, it will be con-
stricting the exercise of power of the Regional Trans-
port Authority by denying it authority to ask for addi-
tional information for full and detailed consideration
of the applications in the interest of the public. No
hard and fast rule can be laid down as to how the Re-
gional Transport Authority will act or what the limita-
tions of their powers will be. It is a statutory body. It is
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to exercise statutory powers in the public interest.
Such public interest would have to be considered with
regard to particular matters enumerated in Section 47
of the Act and the particulars of an application are to
be judged with reference to Sections 46 and 47 in par-
ticular of the Act. Reference may also be made to Rule
68(6) of the Bombay Motor Vehicles Rules which en-
ables the State or the Regional Transport Authority, as
the case may be, to require an applicant to appear be-
fore it and to withhold the consideration of the applic-
ation for the permit until the applicant has so ap-
peared in person if so required or by any recognised
agent if so permitted, and until the applicant has fur-
nished such information as may be required by the
Transport Authority “in connection with the applica-
tion”. The words “in connection with the applicant” are
important. These words indicate that the Regional
Transport Authority will have power to ask for further
information.

20. In the present case, on July 29, 1970, the Re-
gional Transport Authority found that the applica-
tions which had been submitted in the year 1965-66,
would hardly represent the real merits of the operators
in the year 1970. The Regional Transport Authority
therefore directed the applicants to file additional in-
formation relating to matters covered by columns 10
to 16 and 19 of the prescribed form. The further direc-
tion was that the information would be filed before
August 21, 1970, and would be published and objec-
tions would be called for within 15 days from the date
of publication. Counsel for the respondents submitted
that the information supplied by the applicants pursu-
ant to the direction of the Regional Transport Author-
ity would be voluminous and the publication would
take a long time. Under Section 57 of the Act the ap-
plication is to be published in order to enable parties
to submit representation in connection therewith.
Publication therefore is a statutory obligation. In view
of the fact that information was asked for with regard
to specific columns of the application it cannot be
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denied that the information was in connection with
application. It will therefore be within the competence
of the Regional Transport Authority under Section 57
of the Act to publish the application of the substance
thereof in order to enable the persons affected thereby
to send the representations to the Regional Transport
Authority.

21. The Regional Transport Authority is entrusted
by the statute to consider the applications for the
grant of permit. Applications are on a printed form. It
will be in the interest of the applicants to furnish all
information. If, however, for any reason, the Regional
Transport Authority will require further information,
it will depend upon the facts and circumstances of
each case as to whether the power is exercised bona
fide, and whether the discretion that is conferred on
the Regional Transport Authority is exercised properly
and judiciously. In the absence of the Regional Trans-
port Authority acting under any corrupt motive or
mala fide for any oblique purpose the discretion which
is conferred on the Regional Transport Authority
should not be undermined and restricted.

21. So far the eligibly condition to get the license is
concerned; learned counsel for the petitioner has
submitted that as on today only an FIR has been registered
against him, therefore, under the criminal jurisprudence,
he is an innocent person unless the charges are proved
against him. As per the condition imposed by the MIC for
issuance the license aspirant is required to declare about
his character. The character of person is not dependent
upon the conviction or acquittal. The good or bad
character can be certified, without even registering the

criminal cases or conviction therein. It is a satisfaction of
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an authority who is issuing the character certificate. The
Municipal Authority has only got verified the character of
the petitioner from the Municipal Corporation. If the
petitioner is assailing the impugned order on merit then,
he is having remedy of appeal under Section 403 of the
Municipal Corporation Act, before the appellate
committee. As per sub-section (2) of Section 403 any order
of Commissioner regarding granting or refusal of the
license and permission is appealable to appellate
committee. Therefore, the petitioner is having alternative
and efficacious remedy of appeal against the refusal of the
grant of permission of license. Hence, the petition is,

accordingly, dismissed with limited liberty to file

appeal .
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